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THE NETHERLANDS CONSTITUTION AND 
INTERNATIONAL LAW * 


By JONKHEER H. F. vAN PANHUYS 


Assistant Legal Adviser, Netherlands Ministry of Foreign Affairs 


On June 22 of this year important amendments to the Netherlands 
Constitution concerning the administration of foreign affairs came into 
force. As those amendments will not only be of interest to students of 
Netherlands constitutional law but also to those who are interested in the 
problem of the relationship between international and municipal law and 
modern tendencies in national constitutions in this respect,’ it might be 
useful to give a brief survey of these amendments and their background. 

Before this revision the Constitution of The Netherlands,’ as far as the 
administration of foreign affairs was concerned, contained only the follow- 
ing provisions: 

ARTICLE 58 
The King shall have the supreme direction of foreign relations. 


ARTICLE 59 


The King shall endeavour to settle disputes with foreign powers by 
means of adjudication and other peaceful means. He shall not declare 


war except with the previous consent of the States-General.® 


ARTICLE 60 
The King shall conclude and ratify all treaties with foreign powers. 


Unless the King shall have reserved to himself by law the right to 
ratify a treaty, that treaty shall not be ratified until it shall have re- 
ceived the approval of the States-General. 


* This paper has been written by the author in his private capacity. 

1Cf., inter alios, Lawrence Preuss, ‘‘The Relation of International Law to Internal 
Law in the French Constitution,’’ this JouRNAL, Vol. 44 (1950), p. 641 et seqg.; B. 
Mirkine-Guetzévitch, cited by Preuss, loc. cit., note 1; William G. Rice, ‘‘The Position 
of International Treaties in Swiss Law,’’ this JouRNAL, Vol. 46 (1952), p. 641 et. seq. ; 
Georges Scelle, ‘‘De la prétendue inconstitutionnalité interne des Traités (a propos du 
Traité sur la Communauté européenne de défense),’’ Revue du Droit Public et de la 
Science Politique, No. 4 (Oct.—Dec. 1952), p. 1012 et seqg.; Paul de Visscher, ‘‘ Les 
tendances internationales des constitutions modernes,’’ Recueil des Cours, Académie 
de Droit International, 1952, Vol. 80 (I), p. 511 et seq., who frequently referred to the 
new Dutch constitutional provisions; F. Miinch, ‘‘ Staatsverfassungen und Friedenspoli- 
tik,’’ Die Friedens-warte, Vol. 50 (1951), No. 4; Constantopoulos, ‘‘The Relation of the 
Law of Nations to Constitutional Law and the New Constitutions of Germany,’’ Revue 
Hellénique de Droit International, Vol. 5, Nos. 1-2 (January-June, 1952). 

2 The English text of the Netherlands Constitution as it was before the revision is to 
be found in Amos J. Peaslee, Constitutions of Nations, Vol. II, p. 513 et seq. 


3 I.e., the Netherlands Parliament. 
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Adherence to, and denunciation of, treaties shall be done by the 
King, solely by virtue of laws. 


Other agreements with foreign Powers shall be communicated to 
the States-General as soon as possible. 


These very summary rules left many gaps which had to be filled up by 
constitutional practice. 

For some time and particularly after World War II, when the foreign 
relations of the Kingdom were intensified by the course of international 
events, there was, therefore, a general feeling that the constitutional provi- 
sions in this field had to be revised. Consequently, some years ago the 
Netherlands Government set up an advisory committee under the chairman- 
ship of Jonkheer van Eysinga, a former member of the Permanent Court 
of International Justice, which was to consider inter alia the adaptation of 
constitutional law to the new developments in this field. The proposals 
of the committee were then submitted to another committee, which had 
to review the Constitution in general (not merely in the international 
field). The latter accepted most of the suggestions of the Van Eysinga 
committee. The constituent authority in its turn, i.e., Parliament and 
Government acting under special provisions (cf. note 19 below) also fol- 
lowed the main principles of the report of the Van Eysinga committee. 

In the revised Constitution* the above-quoted provisions have been 
replaced by the following: 

ARTICLE 58 


The King shall have the supreme direction of foreign relations. 


He shall promote the development of the international legal order. 


ARTICLE 59 


The King shall not declare the Kingdom to be at war with another 
Power except with the previous consent of the States-General. This 
consent shall not be required when as a result of an actual state of war 
consultation with the States-General has appeared to be impossible. 


The States-General shall discuss and decide on these matters in 
united assembly. 

The King shall not declare a war between the Kingdom and another 
Power to be terminated except with the previous consent of the States- 
General. 

ARTICLE 60 


Agreements with other Powers and with organizations based on 
international law shall be concluded by or by authority of the King. 
If required by such agreements they shall be ratified by the King. 


4The Dutch text of the Amendment is to be found in Staatsblad (Bulletin of Acts, 
Orders and Decrees), 1953, No. 261. The text of the Constitution as amended will be 


found in No. 295, ibid. 
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The agreements shall be submitted to the States-General as soon as 
possible; they shall not be ratified and they shall not enter into force 
until they have received the approval of the States-General. 


The Courts shall not be competent to judge of the constitutionality 
of agreements. 


ARTICLE 61 


The consent shall be considered to have been given if within thirty 
days after the submission of the agreement no statement has been 
made by or on behalf of either of the Chambers of the States-General 
or by at least one fifth of the constitutional number of members of 
either of the Chambers expressing the wish that the agreement shall be 
submitted to the decision of the States-General, or if both Chambers 
of the States-General state, before the termination of this period, that 
a decision is not desired. 


The period referred to in the previous paragraph shall be suspended 
for the time of adjournment of the States-General. 


In cases where the agreement is submitted to the decision of the 
States-General, the approval can only be given by an act. 


ARTICLE 62 


Except in the case referred to in Article 63, the approval shall not 
be required: 


a. if the agreement is one with respect to which this has been laid 
down by law; 


b. if the agreement is exclusively concerned with the execution of 
an approved agreement, provided the States-General, when they gave 
their approval to the agreement, did not make a reservation in this 
respect ; 


c. if the agreement does not impose any considerable pecuniary 
obligation on the Kingdom and if it has been concluded for a period 
not exceeding one year; 


d. if in exceptional cases of an urgent nature the interest of the 
Kingdom requires that the agreement shall enter into force without 
delay. 


An agreement of the kind referred to under d, shall not be concluded 
except subject to the reservation that it shall be terminated if the 
States-General withhold their approval. The conclusion of the agree- 
ment shall be communicated to the States-General without delay. 
The agreement shall still be submitted for the approval of the States- 
General if within thirty days after the communication a statement 
has been made by or on behalf of either of the Chambers of the States- 
General or by at least one fifth of the constitutional number of mem- 
bers of either of the Chambers expressing a wish to this effect. 


The provisions of the preceding paragraph shall not apply if this 
should be decidedly detrimental to the interests of the Kingdom. If 
such a case should arise, the agreement shall be submitted to the 
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States-General as soon as possible and if they withhold their approval 
it shall be terminated as soon as shall be compatible with the provisions 
of the agreement. 

ARTICLE 63 


If the development of the international legal order requires this, 
the contents of an agreement may deviate from certain provisions of 
the Constitution. In such cases the approval of the agreement shall 
not be given by the States-General except by a two thirds majority 
of the votes cast in each of the two Chambers. 


ARTICLE 64 


The provisions of the four preceding articles shall similarly apply 
to any accession to agreements. 

As regards the denunciation of agreements Articles 60, 61 and 62 
shall similarly apply, the second paragraph of Article 60 being taken 
to mean that the States-General shall be informed of the intention to 
denounce the agreement. 


ARTICLE 65 


Legal provisions in force within the Kingdom shall not apply if 
the application should be incompatible with agreements which have 
been published in accordance with Article 66 either before or after 
the enactment of the provisions. 


ARTICLE 66 
Rules with regard to the publication of agreements shall be laid 


down in the law. Agreements shall be binding on anyone insofar as 
they will have been published. 


ARTICLE 67 


By or in virtue of an agreement certain powers with respect to 
legislation, administration and jurisdiction may be conferred on or- 
ganizations based on international law. 


With regard to decisions made by organizations based on interna- 
tional law Articles 65 and 66 shall similarly apply. 

In order to enable those who are not acquainted with Netherlands law 

to understand more easily the essence of the amendments, the purport 
of these amendments might be summarized as follows: 


1. They adapt the constitutional provisions on the declaration of war to 
modern international law. 
2. They put the treaty-making power of the Crown more strictly under 
the control of the ‘‘Staten-Generaal’’ (Articles 60, 62). 
. They provide for a more flexible procedure of parliamentary approval 
of international agreements (Article 61). 
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. They render it possible to deviate from the Constitution if the develop- 
ment of the international legal order so requires (Article 63), and they 
accept the possibility of yielding authority to international organiza- 
tions (Article 67). 

. They ensure the binding force of international law as prevailing over 
municipal law, and authorize the courts to test the national statutes as 
regards their conformity with international agreements and decisions 
of international organizations (Articles 60 (third paragraph), 65, 66 
and 67 (second paragraph) ). 


These five points wili be considered more closely in the following para- 
graphs. 
I. Provisions ON THE DECLARATION OF WAR 


From the time the Kingdom of The Netherlands was established, its 
Constitution, until the coming into force of the recent amendments, con- 
tained the provision that the King had the power to declare war. The 
Van Eysinga committee described this power as the unlimited right of 
every sovereign state to resort to war against any other state of its own 
free will, a right recognized under international law in the post-Grotian 
period. 

Unlike in such countries as, for instance, the United States, where this 
power is vested in the legislature, it could be exercised in The Netherlands 
by the executive. After 1922, however, the Constitution required the 
previous consent of the ‘‘Staten-Generaal’’ (Article 59, old text). More- 
over, this power was then limited by the proviso that the King had to try 
to settle international conflicts by peaceful means (ibid.). Thus the pos- 
sibility that the Kingdom would resort to war was reduced to cases in 
which this would be ultimum remedium. Nevertheless, even after 1922, 
the Constitution recognized aggressive war as a legal institution, though 
under the Covenant of the League of Nations its lawfulness had been re- 
duced to a minimum. 

The Van Eysinga committee considered that aggressive war has since 
been totally outlawed under international law, and in that connection it 
referred to the Briand-Kellogg Pact of August 27, 1928, to the Charter 
of the Nuremberg Tribunal and to the Charter of the United Nations.® 
It did not lose sight of the inherent right of collective self-defense as recog- 
nized under Article 51 of the Charter of the United Nations; but the use of 
force permitted under that article was considered to be of a nature quite 
different from aggressive war in the sense of the old constitutional provi- 
sion. The Van Eysinga committee thought it very unlikely, however, that 
The Netherlands would participate in any action of collective self-defense, 

5Cf. on the outlawry of aggressive war and its historical background, the recent 


publication of Wehberg, Krieg and Eroberung in Wandel des Volkerrechts (Frankfurt- 
am-Main and Berlin, Metzner Verlag, 1953). 
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if such action were not at the same time an action to maintain international 
legal order (collective security action). In that event not the declaration 
of war, but rather the lending of military assistance, would be the es- 
sential point. 

Another possibility envisaged by the committee was that The Nether- 
lands would participate in an action of collective self-defense as, e.g., 
provided for in Article IV of the Brussels Treaty, according to which the 
state of war arises more or less automatically as soon as one of the parties 
has been attacked. In such cases, the committee argued, there would be 
no room for the consent of the ‘‘Staten-Generaal,’’ so that it was not neces- 
sary to cover this contingency by a constitutional provision. 

As for the case of individual self-defense, which is also referred to in 
Article 51 of the Charter, the Van Eysinga committee argued that in that 
event there is no room for the consent of the ‘‘Staten-Generaal.’’ From 
what has been said about the term ‘‘declaration of war’’ as used in Article 
59 of the old constitution, it will be clear that that article did not cover 
the case of individual self-defense either. The Van Eysinga committee 
therefore proposed to repeal the old constitutional provision on the declara- 
tion of war and to provide that military forces would not be made available 
for collective security action except after previous consultation with the 
‘*Staten-Generaal.’’ 

The constituent authority accepted the point of view adopted by the 
Van Eysinga committee insofar as they repealed the old Article 59, second 
sentence: the new Constitution no longer refers to a declaration of war in 
the old sense of the word.“ On the other hand, it was felt desirable to 
introduce certain provisions with respect to the possibility of the Nether- 
lands Government declaring that it considered the Kingdom to be at war 
with a foreign Power. This does not refer to a declaration preceding 
aggressive war, but only to a statement to be issued by the Government 
declaratory of the fact that a state of war with a foreign Power exists. 
The drafters of the new provisions had in mind situations in which the 
Kingdom might find itself in an actual state of war, e.g., as a result of an 
illegal attack by a foreign Power or of the participation by the Kingdom 
in any action of collective self-defense in which it would be necessary to 
eliminate by an explicit declaration any doubt as to the belligerent status 
of the Kingdom. As an example mention might be made of the oral reply 
of the then Netherlands Minister of Foreign Affairs, Mr. van Kleffens, of 


6¢The Van Eysinga committee did not make a distinction between cases in which 
participation in collective security actions is obligatory and other cases. If participa- 
tion is not obligatory, one might doubt whether a mere ‘‘consultation’’ with Parlia- 
ment before giving military assistance is sufficient. For in that event the Government 
has also to decide whether and not merely how it will participate in the action. 

6* The Netherlands was not the first country to recognize in its Constitution the out- 
lawry of aggressive war. Such recognition, even in more explicit terms, will be found, 
for example, in the French, Italian and German constitutions. Cf. Miinch, loc. cit. 
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May 10, 1940, to the German Minister in The Hague on the occasion of the 
German invasion of The Netherlands, in which it was stated, inter alia, 
that the Netherlands Government considered itself in a state of war with 
Germany as a consequence of the ‘‘unprecedented attack on Netherlands 
territory by Germany without any previous warning.’’ The declaration 
of war with regard to Italy was also worded in a declaratory form.’ 

In the new Article 59 it has now been laid down that the Crown shall 
not declare the Kingdom to be at war with another Power except with the 
previous consent of the ‘‘Staten-Generaal.’’ This consent shall not be 
required if, as a result of an actual state of war, consultation with the 
‘*Staten-Generaal’’ is impossible. 

The rule of the previous consent of Parliament also applies to a declara- 
tion of the Crown to the effect that a war with another Power has been 
terminated (Article 59, new text). This provision deals with situations 
of a rather exceptional character, in which the Government might want 
to terminate a war before a treaty of peace can be signed. As examples 
mention might be made of the termination of the state of war with Germany 
by the Allied Powers in 1951, and the termination of the state of war with 
Germany after World War I by the United States in 1921.° 

The provision on participation in collective security actions, as proposed 
by the Van Eysinga committee, has not yet been introduced into the Con- 
stitution. The Government, though favorable to this suggestion in prin- 
ciple, took the view that this question should be considered on the occasion 
of the more general revision of the Constitution which is expected to take 
place within the next few years. It felt that this question falls rather 
within the framework of the constitutional provisions on military matters 
contained in the tenth chapter of the Constitution. 

On the advice of the Van Eysinga committee the provision of previous 
Article 59 concerning the duty of the Crown to settle international disputes 
by peaceful means was transferred to Article 58 of the new text and 
modified to the effect that the Crown has the duty ‘‘to promote the de- 
velopment of the international legal order.’’ This duty implies the ob- 
ligation to settle international disputes in a peaceful manner, but has a 
more comprehensive and constructive scope. 


II. PARLIAMENTARY CONTROL OF THE TREATY-MAKING POWER 


The question as to how far the treaty-making power of the executive 
(generally vested in the Head of the State), should and can in fact be put 
under the control of parliament is a problem of a general character; this 
problem has been known in all democratic countries for a long time. In 


7 The Dutch text of the declarations mentioned in the text will be found in Frangois, 
Handboek van het Volkenrecht (1950), Vol. II, pp. 314 and 317. 

8Cf. Hans Kelsen, Principles of International Law (1952), pp. 68-69; and this 
JourNaL, Supp., Vol. 16 (1922), pp. 10-13. 
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countries which, like The Netherlands, have had for a long time a monarchal 
constitution, the administration of foreign affairs, including the treaty- 
making power, has been considered to be one of the traditional preroga- 
tives of the Crown. Whereas in The Netherlands most of the powers of 
the Crown were put under the control of the ‘‘Staten-Generaal’’ in the 
course of the last century, the treaty-making power had, until recently, 
succeeded in maintaining its uncontrolled position, at least to some extent. 
This state of affairs is not incomprehensible if one takes into consideration 
that in former days the making of treaties was (and sometimes still is) 
considered as being not of such a nature as to make it possible for the 
procedure to be discussed coram publico. It should also be kept in mind 
that in countries which had, like The Netherlands, a traditional foreign 
policy of neutrality, the field of foreign relations was a rather limited one, 
and that the ‘‘Staten-Generaal’’ practically limited themselves to a very 
general control of the executive lest the neutrality of the country should 
be jeopardized without their consent. So it was felt sufficient for the 
Constitution to prescribe that only the most important treaties had to be 
submitted to the prior approval of Parliament. For the rest the members 
of the ‘‘Staten-Generaal’’ were often not greatly interested in current 
diplomatic affairs. 

Whereas in 1814 all treaties could be signed and ratified by the Sovereign 
with only the obligation to notify the ‘‘Staten-Generaal,’’ the Constitution, 
as it was reissued in 1815 and amended in 1848 and 1887, listed an increas- 
ing number of matters for which the prior approval of the ‘‘Staten-Gen- 
eraal’’ was required. In 1922, in order to ‘‘democratize’’ the administration 
of foreign affairs, the Constitution extended the rule of prior parliamentary 
approval to all treaties. At the same time, however, it was provided that 
this rule would not be applied to informal arrangements not having the 
character of a treaty. Such arrangements could be entered into by the 
Crown with the sole proviso that they had to be notified to the ‘‘Staten- 
Generaal.’’® Whereas in 1922 the framers of the Constitution had only in 
mind very informal arrangements like gentlemen’s agreements or exchanges 
of notes dealing with questions of minor importance, a constitutional 
practice developed in subsequent years, interpreting the term ‘‘treaties’’ in 
the sense of treaties or conventions containing a ratification clause, so that 
all other international agreements, however important their contents 
might be, could be entered into without the approval of the ‘‘Staten- 
Generaal.’’ Though it cannot be said that the executive has abused its 
powers in this respect, it was felt that this system was, in principle, un- 
satisfactory. 

After the last World War the need of reforming this system was felt 
the more strongly as the number of treaties concluded by the Kingdom had 
increased considerably. Another important factor was that at present 


® See, on tendencies in various countries to ‘‘evade’’ parliamentary approval by con- 
cluding agreements less formal than treaties, de Visscher, loc. cit., p. 537 et seq. 


NETHERLANDS CONSTITUTION AND INTERNATIONAL LAW 545 


many multilateral agreements are concluded in a less formal way than 
in former days, or contain a clause leaving it to the states whether they 
want to sign the treaty as legally binding with or without the reservation 
of ratification.’° 

The amendment to the Constitution (Article 60) therefore prescribes 
that as a rule all international agreements—not only the formal treaties 
but also other agreements or arrangements of an obligatory nature—have 
to be approved by the ‘‘Staten-Generaal’’ before they can be definitely 
entered into by the Crown. This is the meaning of the expression in 
Article 60 that international agreements shall not be ratified and shall 
not enter into force until they have received the approval of the ‘‘Staten- 
Generaal.’’ Article 60 refers not only to agreements with states, but also 
to those to be concluded with international organizations. 

It will be clear to anyone acquainted with the practice of international 
law that this rule (7.e., that all agreements have to be approved by Parlia- 
ment) would be too rigid if it were to be applied in all cases. There are 
situations in which it may be in the interest of the country to put an 
agreement immediately into force or in which the subject-matter of the 
agreement is of such slight importance that the previous authorization by 
the ‘‘Staten-Generaal’’ would be too cumbersome. It is therefore provided 
in Article 62 that no approval is required: 


(a) if this has been laid down by law; 


(b) if the agreement is exclusively concerned with the execution of 
an approved agreement, unless the ‘‘Staten-Generaal’’ at the mo- 
ment of the approval of the latter made a reservation to the con- 


trary ; 

(c) if the agreement has been concluded for a period not exceeding 
one year and if it does not impose any considerable pecuniary ob- 
ligations on the Kingdom; and 


(d) if in exceptional cases of an urgent nature the interest of the 
Kingdom so requires. 


Exception (a) also existed under the old Constitution. Thus the Crown 
was authorized to enter into treaties concerning the immunities and 
privileges of international organizations." Exception (b) speaks for 
itself, though some difficulty may arise in practice as to the exact meaning 
of an ‘‘executive agreement’’ as envisaged in this article. The Second 
Chamber of the ‘‘Staten-Generaal,’’ when passing the bill approving the 
European Defense Community Treaty, made a reservation as referred to 
in this provision. 

In drafting category (c) the drafters had especially in mind commercial 
agreements, as these agreements are often concluded for a period of one 


10 Cf, the formula inserted in some multilateral treaties, mentioned by Yuen-li Liang 


in this JourNAL, Vol. 44 (1950), pp. 344-346. 
11 Act of Dec. 24, 1947 (Staatsblad, No. H. 452). 
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year and do not impose burdensome pecuniary obligations on the country. 
Having regard to these short periods, the approval of such agreements, 
which would take at least one month (Article 61), would considerably 
hamper the international commercial relations of the Kingdom. The more 
elaborate treaties of commerce, friendship and navigation, destined to re- 
main in force for longer periods, do not, of course, fall under this exception. 

The fourth exception, (d), was the subject of much discussion in Parlia- 
ment during the first reading of the draft amendment. Some members of 
Parliament argued that this provision, having as a result of its wide terms 
the character of an ‘‘escape clause’’ would make it possible for the Govern- 
ment to withdraw agreements from the control of Parliament in cases 
where it would fear that Parliament might withhold its consent. The 
Government in its turn pointed out that there are cases, though exceptional 
ones, in which it would be essential to put an agreement immediately into 
force or in which it would be impossible by reason of military or security 
considerations to submit the agreement to public discussion.*? The point 
of view of the Government prevailed, though the safeguards ensuring that 
the exceptional powers will only be used in exceptional cases of an urgent 
nature were extended by an amendment, introduced by the second Chamber, 
stipulating that in such cases the Crown cannot conclude the agreement 
except subject to the reservation that the agreement will be terminated if 
the ‘‘Staten-Generaal’’ withhold their approval. No such reservation, 
however, is required if this should be decidedly detrimental to the interests 
of the Kingdom. Even in that case the agreement must, as soon as it is 
compatible with the interests of the state, be submitted to the ‘‘Staten- 
Generaal.’’ Rejection of the agreement by the latter has the effect that 
the Crown must denounce the agreement in accordance with its terms (see 
Article 62, second and third paragraphs). 

These exceptions to the general rule of parliamentary approval do not 
of course mean that the ministers would not be responsible to Parliament 
for the way in which the Crown uses its powers under Article 62; more- 
over, the Crown may, if it so desires, submit an agreement to the approval 
of the ‘‘Staten-Generaal’’ even if the agreement falls under one of the 
exceptions. 

However perfect this new system concerning the conclusion of inter- 
national agreements may be, it cannot be expected that the whole problem 
of collaboration between Parliament and the executive concerning foreign 
policy can be solved by a mere constitutional provision that all agreements 
have to be submitted to Parliament. The problem is undoubtedly of a 
much wider scope if one takes into account (a) that foreign policy consists 
not only in making agreements but also in recognizing new governments, 
in voting in organs of international organizations, in delivering speeches 


12 As a rule public opinion in The Netherlands is strongly opposed to secret diplomacy, 
but it cannot be denied that sometimes secret agreements are unavoidable. 
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at conferences, etc. etc., and that modern parliaments insist on having a 
say in this part of foreign policy as well; (b) that many modern parlia- 
ments not only want to have the power to approve or reject an agreement 
after the text is final: they often want to have a say in the negotiations also. 

Having regard to this, the Van Eysinga committee emphasized in its 
final report that the solution of the problem lies principally in mutual 
understanding and collaboration between the Government and the ‘‘Staten- 
Generaal,’’ and the committee put forward several suggestions as to the 
ways and means of furthering this collaboration in practice, as, e.g., the 
nomination of members of Parliament to delegations to international con- 
ferences, the supplying of the ‘‘Staten-Generaal’’ and its foreign policy 
commissions with adequate and up-to-date information, consultation with 
the ‘‘Staten-Generaal’’ before taking important decisions, etc. In addi- 
tion to these suggestions, but certainly not as a panacea for the various 
problems in this domain, the committee formulated its draft amendments 
to the Constitution. 

Attention might further be drawn to the fact that whereas, in virtue of 
the second paragraph of Article 67, some provisions relative to interna- 
tional agreements are made applicable to decisions of international or- 
ganizations, the rule that, in principle, all agreements require previous 
approval by Parliament has not been similarly extended. Though the 
advisory committee on the revision of the Constitution had proposed a draft 
provision of this tenor—in the sense that decisions which, before coming into 
force have to be accepted by the Member States, must be approved by 
Parliament—the Government did not accept it. It justified this point 
of view by pointing out that the ways in which international agreements 
make the binding force of decisions of international organizations dependent 
on their (sometimes even implied) acceptance by Member States were widely 
divergent and often not very clear, so that it would not be easy to lay 
down general rules in this respect.’* It might be possible, however, that for 
some reason the Crown of its own free will may wish to submit the accept- 
ance of the decision to the previous approval of Parliament or that the 
treaty creating the organization may require parliamentary approval (cf. 
Article 120, third paragraph, of the European Defense Community Treaty). 
In such cases the provisions contained in ‘Articles 61, 62, and 63 are not, 
in our opinion, applicable. 


III. ProcepurE oF PARLIAMENTARY APPROVAL OF 
INTERNATIONAL AGREEMENTS 


Under the old Constitution treaties which had to be approved by Parlia- 
ment (t.e., all international agreements containing a ratification clause 
or those signed ‘‘subject to ratification’’) were, as a general rule, after 


18 Cf. the annexes to the proceedings of the ‘‘Staten-Generaal,’’ session 1951-1952, 
Second Chamber, Bill No. 2374, No. 3, p. 14. 
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they had been signed, submitted to the approval of the ‘‘Staten-Generaal’’ 
as an annex to a bill providing that the annexed treaty was approved. 
After the enactment of the bill the treaty could be ratified by the Crown."* 
All other international agreements (7.e., agreements which were not to be 
ratified before they could enter into force) had only to be submitted to the 
**Staten-Generaal’’ for information as soon as they had been entered into. 
In some highly exceptional cases, however, they were nonetheless submitted 
to the approval of the ‘‘Staten-Generaal.’’ In such cases the agreements 
were approved (by an act) before the agreement was signed. (See the 
approval of the interpretative protocol signed at the time of the ratification 
of the arbitration treaty between The Netherlands and the United States 
of December 18, 1913.)** 

The framers of the recent amendments to the Constitution, in proposing 
the general rule of previous parliamentary approval of all international 
agreements, felt that they should not lose sight of the requirements of 
practice. As the number of treaties and other agreements is steadily 
increasing,’® the general rule that all of them must be approved by the 
**Staten-Generaal’’ would, if this approval would in all cases take the 
form of a law, prevent agreements from coming into force at short notice. 
Therefore, following the practice of the British Parliament," it is said in 
Article 61, inter alia, that the consent of the ‘‘Staten-Generaal’’ shall be 
considered to have been given if within a month after the submission of 
the agreement no statement has been made by a certain number of members 
of either of the two Chambers of the ‘‘Staten-Generaal,’’ expressing the 
wish that the agrement shall be submitted to the decision of that body. 

The procedure envisaged in Article 61 will only be applied if the Crown 
does not deem it necessary that the agreement be submitted to the formal 
decision of the ‘‘Staten-Generaal.’’ If the Crown does think it expedient 
to submit the agreement to the express approval of the ‘‘Staten-Generaal,’’ 
or if the required number of members of one of the Chambers expresses 
the wish therefor, the approval must be given by an act. It is to be hoped 
that a great part of the treaties and other international agreements 
annually concluded by the Kingdom will be approved by the ‘‘Staten- 
Generaal’’ under the summary procedure envisaged in Article 61, which 
will indeed facilitate in many respects the participation of The Nether- 
lands in international agreements. 

The new Article 60 (second paragraph) prescribes that all agreements 
must as soon as possible be submitted to the ‘‘Staten-Generaal.’’ This 

14 Cf. on the legal authorization of the Crown to enter into agreements of a specified 
kind, p. 545, above. 15 Staatsblad, 1924, No. 279. 

16 Whereas in the period between 1815 and 1850 the average number of treaties con- 
cluded per annum was less than five, this figure increased to nearly 12 in the period 
1850-1900, to approximately 31 in the period 1900-1940, and to 90 in the postwar 


period. 
17 In Great Britain the delay is 21 days. Cf. McNair, The Law of Treaties (Oxford, 


1938), pp. 32-33. 
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applies even in cases in which no parliamentary approval is required; in 
that respect the provision contains no innovation (cf. Article 60, fourth 
paragraph, of the old Constitution). The new system requires, however, 
that the Crown in submitting agreements to the ‘‘Staten-Generaal’’ must 
at the same time indicate (a) whether the agreement, in the opinion of the 
Government, falls under one of the exceptions of Article 62; or (b) if not, 
whether the agreement is submitted for tacit approval as envisaged by 
Article 61; or (c) whether the Government intends to submit a bill con- 
taining the explicit legislative approval. As it appears from the parlia- 
mentary debate, the term ‘‘as soon as possible’’ as used in the second para- 
graph of Article 60 (and in Article 62, third paragraph) means: ‘‘as soon 
as the interest of the Kingdom allows its publication.’’ For in exceptional 
eases the immediate publication might be detrimental to the interest of 
the Kingdom for security or similar reasons. 


IV. RELATIONSHIP BETWEEN THE CONSTITUTION AND INTERNATIONAL 
AGREEMENTS, PARTICULARLY WITH REGARD TO 
Supra-NATIONAL ORGANIZATIONS 


Among the authors on Netherlands constitutional law there exists a con- 
troversy on the questicn whether the treaty-making organs of the state, 
in concluding and rat:fying treaties, including, of course, other inter- 
national agreements, are bound by the provisions of the Constitution 


other than those relating expressis verbis to the administration of foreign 
affairs, e.g., those concerning the fundamental rights of individuals guaran- 
teed by the Constitution. Some of them hold the view that the Consti- 
tution, except the provisions concerning foreign relations, was not drafted 
with a view to regulate the international relationships of the Kingdom 
so that no treaty to which The Netherlands wishes to become a party can 
ever be in conflict with it. Another argument put forward in this con- 
nection is that a treaty, being a legal norm of superior rank, always 
overrides the national Constitution.** According to these views the organs 
entrusted with the making of treaties can never act illegally, whatever 
the subject-matter of the treaty is, provided that they comply with the 
articles of the Constitution relative to the conclusion of international 
agreements. 


i18In our opinion this argument is not very conclusive: the supremacy of inter- 
national law over the constitution is one thing (see Section V below) and the question 
whether a certain constitution limits the subject-matters on which the treaty-making 
organs may make agreements, is another. International law does not, in our opinion, 
forbid sovereign states to limit the powers of their treaty-making organs. The only 
question which is of importance here is whether a certain constitution does or does not 
contain such limitations. 

Quite another question still is the validity under international law of international 
agreements made in excess of the constitutional limits, but that, of course, is not the 
point here. 
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Other authors, some of them even admitting that, as soon as the (un- 
constitutional) treaty has come into force, it takes precedence over mu- 
nicipal law, including the Constitution, are of the opinion that the treaty- 
making organs may not conclude and ratify agreements if they are 
intrinsically in conflict with the Constitution. These authors take the 
view that there are certain provisions of the Constitution which were in- 
tended not only for internal legal relations, but also for the international 
relationships of the state. They only disagree on the question as to which 
articles of the Constitution have this wider scope, and which of them have 
not. 

The Netherlands Government took the view that indeed the Crown, in 
concluding and ratifying international agreements, is bound by the Con- 
stitution not only with regard to the observance of forms, but also with 
regard to the substance of the agreement, though they did not specify 
which articles they had in mind. It further considered that it might in 
some cases be desirable to become a party to international agreements, 
particularly those containing the statutes of international organizations, 
even if there would be some doubt as to their conformity with the municipal 
Constitution. Those agreements might contain regulations concerning the 
legal rights of individuals differing, in some respect, from the comparable 
regulations contained in the municipal Constitution. In such cases, or 
more likely, in cases in which only some doubt arises as to the intrinsic 
constitutionality of the agreement and only if the conclusion of the agree- 
ment would be deemed to be in the interest of the development of the 
international legal order, it may be entered into on behalf of The Nether- 
lands provided that it has been approved by a two-thirds majority of the 
votes cast in each of the two Chambers.’® This has been laid down in 
Article 63. 

Once a treaty has come into force in respect of The Netherlands, the 
courts may not refuse its application on the ground that, contrary to the 
law, the procedure of Article 63 has not been followed, it being provided 
in Article 60, third paragraph, that the courts may not judge of the con- 


19 The Netherlands Constitution may be amended in the following way: 

1, First of all, a Bill recommending the Amendments and containing their texts has 
to be approved by both Chambers of the ‘‘Staten-Generaal,’’ the Second Chamber 
having the right to propose modifications. 

. After the enactment of the Bill, both Chambers are dissolved. 

. After the re-election of Parliament, a Bill containing the Amendments must be 
approved by the Chambers with a two-thirds majority of the votes cast in each of 
the Chambers, none of them having the right to propose modifications. Finally, 
the Amendments are promulgated by the Crown. 

Article 60 of the new Constitution, in simplifying this procedure for the approval of 
treaty provisions deviating from the Constitution, maintains the most substantial safe- 
guard against inconsiderate constitutional reforms, to wit, the qualified majority 
referred to under 3. 
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stitutionality of international agreements. As appears from the annexes 
to the proceedings of Parliament,” the third paragraph of Article 60 par- 
ticularly envisages cases in which unconstitutionality would result from 
the non-observance of constitutional forms required for the making of 
international agreements (so-called extrinsic unconstitutionality), the 
question of intrinsic unconstitutionality, and certainly cases in which the 
agreement would conflict with constitutional provisions of a later date than 
the agreement, being covered by Article 65. 

The question might be raised whether the conferring of powers on an 
international organization can be considered as being intrinsically in con- 
flict with the Constitution so that such conferment may only take place 
by virtue of a legislative authorization under Article 63. The Constitution 
as it was in force before the revision did not contain any provision con- 
cerning the yielding of authority to international organizations. Even 
then, however, it was not held to be unconstitutional to confer such powers 
on these organizations, as was already the custom. Thus The Nether- 
lands participated before the war in organizations like the Central Com- 
mission for the Rhine, the Permanent Court of International Justice, the 
League of Nations, ete. After the war the number of international or- 
ganizations in which The Netherlands participated increased considerably, 
while the extent to which powers were conferred on them was in some 
eases enlarged. The most important of them is, of course, the United 
Nations (cf. the powers conferred on the Security Council in Article 24 of 
the Charter). As a postwar phenomenon the so-called ‘‘supra-national’’ 
organizations like the European Coal and Steel Community, the European 
Defense Community, ete., deserve special mention. 

Though the Netherlands Government has thus always taken the view 
that the conferring of powers on international organizations under an 
international agreement is in itself not in conflict with the Constitution, 
nevertheless, as the number of these organizations is increasing and their 
powers are being extended, also taking into account the special character of 
the ‘‘supra-national organizations,’’ it was deemed desirable to eliminate 
any doubts as to their constitutionality and to give this feature of recent 
development of international law the honor it deserves. Thus it was laid 
down in Article 67 that, by or in virtue of an agreement, certain powers with 
respect to legislation, administration and jurisdiction may be conferred 
on organizations based on international law. Though these powers may 
include the power to take decisions directly binding upon individual per- 
sons, they do not include, however, the power to take decisions affecting 
individual rights if the latter are specifically guaranteed in the Constitu- 
tion. In that case the agreement conferring such powers must be approved 


20 Session 1951-1952, Bill No. 2374, First Chamber, No. 113a, p. 6. 
21 See below, p. 557; for the distinction between intrinsic and extrinsic unconstitu- 
tionality, see Preuss, loc. cit., p. 648. 
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under the procedure of Article 63. By way of illustration, mention might 
be made of the possible conferment on an international organization, like 
the European Defense Community, of the power to call up Netherlands 
subjects for service in an international army against their will. Because 
some people hold the view that the Netherlands Constitution does not 
allow such recruitment, Article 63 might be applied in such cases. It 
was precisely this contingency of an ‘‘international enlistment’’ which 
occasioned the introduction of the provision of Article 63 in the bill,” 
and it was the main reason why the Government and the second Chamber 
decided to apply this procedure to the parliamentary approval of the 
European Defense Community Treaty. 

On several occasions it has been argued by some partisans of the fed- 
eralist movement that the Netherlands Constitution should provide the 
yielding of ‘‘sovereignty’’ to international organizations.** Though the 
Government did not use this mystic and therefore dangerous word, the 
provisions of Article 67 in addition to those of Article 63 in fact amount 
to the same thing. Taking into account that every international obliga- 
tion limits the sovereignty of states, Article 67, from a legal point of view, 
is not so sweeping as it might seem at first sight. 


22 Cf. the amending Bill proposed by the Government on Jan. 23, 1952 (Annexes to 
the Proceedings of the ‘‘Staten-Generaal,’’ session 1951-1952, Second Chamber, Bill 
No. 2374, Nos. 7 and 8). 

23 Cf. Art. 24 (par. 1) of the German Constitution, where it has been laid down that 
by virtue of a law sovereign rights (Hoheitsrechte) can be conferred on international 
organizations. Whereas that paragraph refers to the conferment of sovereign rights 
(iibertragen), the second paragraph provides for the limitation of the sovereign rights 
of the Federal Republic (Beschrinkungen seiner Hoheitsrechte) within the framework 
of collective security systems. The last paragraph resembles the clause contained in 
the preamble of the French Constitution: —‘‘On condition of reciprocity, France accepts 
the limitations of sovereignty necessary to the organization and defense of peace’’ 
(translation by Peaslee, loc. cit., p. 9). See also Scelle, loc. cit. p. 1019. 

Though the new Dutch provisions do not, like the German Constitution (Art. 24) and 
the French Constitution (Art. 27), prescribe that the conferment has to take place by 
virtue of an Act, this will nearly always be the case because such international agree- 
ments will as a rule not fall under the scope of the exceptions enumerated in Art. 62 
of the Netherlands Constitution. 

In par. 20 of the Danish Constitution, as amended on June 5, 1953, it is said that the 
constitutional powers of Danish authorities can be conferred on international organiza- 
tions which have been established by mutual agreements with other states in the 
interest of international legal order and collaboration. Such conferment has to take 
place by an Act to be approved by a five-sixths majority of the members of the 
‘*Rigsdag’’ (the Danish Parliament). If the Bill is approved by a number of votes 
less than that majority but sufficient for the approval of normal bills, and if the 
Government maintains the Bill, it will be submitted for approval or rejection to the 
electorate (the majority of the votes cast by the electors, including 30% of the persons 
entitled to vote, is decisive). The Act must prescribe the limits within which the 
constitutional powers may thus be conferred. This whole procedure seems to be very 


rigid. 
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V. RELATIONSHIP BETWEEN INTERNATIONAL AGREEMENTS 
AND MunicirpaL Law 


Articles 65, 66 and 67, second paragraph, contain very important pro- 
visions which should be read in conjunction with one another. Article 
66 provides that agreements (that is to say, agreements which are inter- 
nationally binding upon The Netherlands), as soon as they have been 
published, are binding upon all individual persons. This provision, which 
should be taken to mean that it refers only to agreements of a self-executing 
nature,** accepts ipsis verbis the jurisprudence of the highest judicial au- 
thorities in The Netherlands, including the Supreme Court, to the effect 
that treaties of a self-executing nature like the Hague treaties on inter- 
national private law, or treaties concerning the unification of law, after 
publicity has been given to them, have the force of law without there being 
any need to embody them in a law or decree. Article 66 uses (inten- 
tionally) the term ‘‘publication’’ and not ‘‘promulgation.’’ One cannot 
read therefore in this provision any implied adherence to the dualist point 
of view, according to which norms of (conventional) international law have 
to be introduced into the realm of municipal law by some municipal statute 
or decree, be it only a decree promulgating the international norm. The 
provision is rather an ‘‘adoption’’ of the general principle of law that 
no legal norm can be enforced if it has not been made known to those con- 
cerned. It even leaves room for publication through other than national 
authorities, e.g., through international authorities. 

Even more important than Article 66, which is rather of a declaratory 
nature, is Article 65 providing that the legal provisions in force within 
the Kingdom shall not apply if the application would be incompatible with 
agreements which have been published in accordance with Article 66 
either before or after the enactment of the provisions. 

As treaties of a self-executing nature had the force of law in The Nether- 
lands, according to jurisprudential practice, even before the revision of 
the Constitution, a treaty could, by virtue of the rule ‘‘lex posterior derogat 
legi priori,’’ set aside a law of an earlier date as far as it was incompatible 
with that law. In that respect Article 65 contains no innovation. The 
essence of the new provision (Article 65), however, lies rather in the fact 
that a treaty cannot be set aside by subsequent legal enactments incompat- 
ible with it. Having regard to the explicit terms of Article 65 and the 
proceedings of enactment, Article 65 actually means that the courts must 
refuse to apply municipal statute law if they consider it to be in conflict 
with a previous international agreement; in other words, that they have 
to judge of the conformity of statutes with the treaty obligations of the 
Kingdom. 


24On the legal implications of this expression in general, see de Visscher, loc. cit., 
pp. 559-561. 
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The new provision resolves a long-standing problem on which there did 
not exist a communis opinio among writers, none of the two main groups 
in which they were divided being able to prove satisfactorily that the 
rule now proposed did or did not belong to the jus constitutum. But also, 
de jure constituendo, there was a divergence of opinion, though as far as 
this can be assessed, the majority of publicists seem to be in favor of the 
primacy of international agreements. 

In general, like in other countries,?> the Netherlands courts often en- 
deavored to evade the question by construing the statutes with the pre- 
sumption that the legislator did not intend to violate international obli- 
gations. There were, however, two leading cases, Re Rauter and Re Réhrig,”® 
in which the ‘‘ Bijzondere Raad van Cassatie’’ adopted the view that treaties 
prevail over subsequent enactments. This court, however, being a tem- 
porary postwar court of cassation, set up for judging war criminals and 
traitors, does not have the same permanent authority as the Supreme Court 
of The Netherlands. The latter has never given its opinion upon this 
question.”* 

The Government in presenting the Bill to Parliament had not initially 
accepted the draft provisions recognizing the priority of international 
agreements as they had been proposed by the governmental committees 
referred to in the beginning of this article. The Government considered 
that the law in this field had not yet developed to the extent that the 
controlling of statutes as to their conformity with the treaty obligations 
of the Kingdom could unconditionally be left to the courts. It held 
that it would not be wise to anticipate this development. The majority 
of the Second Chamber of the ‘‘Staten-Generaal’’ (46 votes to 40) could 
not share this point of view and proposed an amendment introducing into 
the Bill Article 65, which the Government finally accepted. 

Both the Government and the members of Parliament advocating the 
priority of international agreements over municipal law agreed that inter- 
national law by its very nature should and did in fact prevail over mu- 
nicipal law; on that point there was no disagreement. Nor was there any 
real apprehension that the legislature would intentionally disregard the 
treaty obligations of the state. The question under discussion was rather 
whether, in cases in which there was any doubt as to the conformity of a 
law with certain treaty obligations, the interpretation eventually given 
to the treaty obligations by the legislature in enacting the statute (of a 
later date) could be disregarded by the courts if they, unlike the legislature, 


25 Cf. Preuss, loc. cit., p. 646. 

26 Nederlandse Jurisprudentie, 1949, No. 87, and 1950, No. 504. 

27 For case law and doctrine in The Netherlands relative to the matters discussed in 
the text, see the very helpful survey given by Van der Zanden, Verdrag gaat voor wet, 
ook in nationale rechtsbetrekkingen (Treaty prevails over Statute in International and 
in Municipal Legal Relations) (Zwolle, Holland, 1952), with a summary in English and 
French; reviewed in this JouRNAL, below, p. 729. 
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considered the statute thus enacted to be contrary to the prior treaty 
obligation.”® 

It would exceed the scope of this essay to assess in detail all the argu- 
ments which were put forward on both sides in favor of or against the prin- 
ciple that the courts ought to test the municipal laws for their conformity 
with international law; the reader may be referred to the literature on 
that subject.2® It will be easily understood that the consequences of the 
new principle, accepted by a small number of countries *° but positively 


28 The question might also arise in cases in which the legislator in enacting the 
statute did not realize at all that a previous treaty obligation existed which the statute 
might violate. Those who are generally opposed to the principle of judicial review 
of statutes as to their conformity with international law would perhaps have less objec- 
tion to this kind of judicial control in such cases, for in that event the courts, in cor- 
recting the legislator, would virtually lay down what the legislator would have done, 
had he known of the existence of the treaty. Cf. a statement of the Solicitor General 
in Boon and Société Anonyme Chantiers Navals du Rupel v. Staat der Nederlanden 
(Supreme Court, Jan. 25, 1952, N. J. 1952, No. 125), where the question was raised 
whether recent Netherlands legal provisions were or were not in conflict with previous 
treaties concerning navigation on the Rhine. The Solicitor General held that there 
should be judicial review only if the conviction by which the legislator was led in 
enacting the more recent statute could not be deemed well considered. During the 
parliamentary debate in the first reading, the statement of the Solicitor General was 
cited with approval both by the members of Parliament advocating the supremacy of 
international agreements and the Government (each in the defense of its own case!) 
(Proceedings, Second Chamber, 1951-1952, pp. 1883, 1911). 

29 See Van der Zanden, referred to in note 27 above. 

30 Thus the French Constitution, in which it has been laid down that diplomatic 
treaties duly ratified and published shall have the force of law even if they are contrary 
to internal French legislation, and that they shall require for their application no 
legislative acts other than those necessary to ensure their ratification (Art. 26). In 
Art. 28 of that constitution it is stated that treaties duly ratified and published have 
authority superior to that of French internal legislation. There are two differences 
between these French constitutional provisions and the new Netherlands provisions 
(Arts. 65 and 66): 

1. Under the French Constitution the superiority is only accorded to treaties which 
have been duly ratified, while in Art. 27 it has been laid down that, inter alia, treaties 
amending internal legislation shall not become final until they have been ratified by 
virtue of an Act. Art. 26 therefore gives only superiority over contrary legislation 
to such treaties as have received the approval of the National Assembly (cf. Preuss, 
loc. cit., p. 654). The new Dutch provisions, however, refer to international agree- 
ments irrespective of whether they have or have not been approved by Parliament. 

2. However clear the text of the French Constitution may be, it seems that there has 
still been left room for some doubt, at least in cases in which the later statute 
would be in overt conflict with the previous treaty, as to how far the norm laying down 
the superiority of treaties addresses itself only to the executive or to the judiciary as 
well (cf. Preuss, loc. cit., p. 644 et seq., and de Visscher, loc cit., pp. 565-566). This 
doubt cannot exist under the new Dutch provisions. 

In Art. 25 of the German Constitution, Bundesgesetzblatt, May 23, 1949, p. 1, it has 
been laid down that the general principles of international law are a part of federal law, 
taking precedence of statutes and creating rights and duties for the inhabitants of the 
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rejected by others,** will be considerable. It is the more radical since, ac- 
cording to Dutch public law, legal enactments are not subject to judicial 
review in cases of alleged unconstitutionality. It means in fact the ac- 
ceptance of the principle of the trias politica in the international field, 
because the final decision as to the question whether the legal norm of 
inferior rank (i.e., the statute) is or is not in conformity with that of 
superior rank (1.e., the international agreement) will ultimately lie with 
independent judicial organs. Moreover, it means that the national courts 
will be justified in considering themselves in a certain way as organs of 
the international community because no other power of the state to which 
they belong, unless, theoretically, the ‘‘pouvoir constituant’’ by repealing 
Article 65, will be able legally to force their will upon them, if this ‘‘will’’ 
conflicts with international law.*? It cannot be denied that a state ac- 
cepting the new principle runs certain risks as long as its example has not 
been followed by all other civilized countries, but this should not be a reason 
for rejecting it. The more the principle of the supremacy of international 
law is adopted by national legal systems the more the international legal 
order will become a reality.** 


Federal Republic. It is not clear, however, whether this supremacy of international 
law is also recognized as far as the provisions of the Federal Constitution itself are 
concerned. This might be a difference from the new Netherlands provisions. On the 
other hand, the German text seems to have a wider scope than the Dutch provisions, as 
it does not confine itself to treaties, but refers to the general principles of international 
law, this term evidently including customary law. Though there might be some doubt 
as to whether the article refers to treaties at ail, this question must apparently be 
answered in the affirmative (cf. Van der Zanden, op. cit., pp. 55-56). 

81 Thus in England statutory law, if overtly in conflict with international law, is 
absolutely binding upon the courts, cf. Oppenheim, International Law (7th. ed.), Vol. I, 
p- 39. In the United States there is a well-settled jurisprudence to the effect that a 
treaty is supplanted as law in that country by a subsequent Act of Congress intended 
to have that effect (Head Money Cases, 112 U. 8. 580; Chae Chang Ping v. United States, 
130 U. 8. 581; Cook v. United States, 288 U. 8S. 102, and this JourNaL, Vol. 27 (1933), 
p- 599). The U. 8S. Supreme Court even seems to regard treaties as subordinate to the 
Constitution and subject to judicial review; cf. the statement by the U. S. Attorney 
General before the Senate Committee on the Judiciary on 8.J. Res. 1 and 8.J. Res. 43 
(83rd Cong.), pp. 13, 14, and the leading cases there mentioned. On the other hand, 
of course, the supremacy of treaties over the large field of State law has been laid 
down in the U. 8. Constitution. According to Swiss case law, the position of treaties 
in that country seems to be rather the same as in the United States, cf. Rice, loc. cit., 
p. 665. 

82 Cf. in this connection a decision of the Civil Tribunal of the Seine, October 27, 
1926, in the case of Chenouvard v. Demoiselle Denis, cited by Preuss, loc. cit., p. 657. 
That court apparently concluded from the fact that the judge has to be considered as 
an internal organ, that he could not control the international validity of the law. 

88 Of quite a different tenor is the draft amendment to the U. S. Constitution as 
agreed upon by the Judiciary Committee of the Senate on June 4, 1953. It is proposed 
in this amendment to provide that a treaty provision which conflicts with the Constitu- 
tion shall not be of any effect (sec. 1) and that a treaty shall become effective as internal 
law only through legislation which would be valid in the absence of treaty (sec. 2). 


NETHERLANDS CONSTITUTION AND INTERNATIONAL LAW 557 


As appears from the parliamentary debate,** the term ‘‘legal provisions 
in force within the Kingdom’’ used in Article 65 includes provisions of the 
Constitution. Thus it has been ensured that the courts may not refuse to 
apply international agreements on the ground that they are intrinsically 
contrary to preceding or later constitutional provisions.** The above prin- 
ciples also apply to decisions made by international organizations (cf. 
Article 67, second paragraph).** 

The new amendment does not refer to the relation between municipal 
law and unwritten international law, like international custom and even 
the general principles of law recognized by civilized nations. Practice 
must show whether the courts will extend the new rule to them per 
analogiam or not. In our opinion there is much authority in support of the 
thesis that the courts are indeed obliged to recognize the supremacy of 
international customary law as well: the legally binding force of inter- 
national agreements being a rule of customary law (i.e., the rule pacta 
sunt servanda), the Constitution, in recognizing the supremacy of conven- 
tional international law, may be deemed to have recognized implicitly the 
superior character of international customary law in general.** Moreover, 
the supremacy of customary law has already been recognized by the 
Netherlands legislature in enacting certain laws laying down that the 
jurisdiction of the Netherlands courts, the executability of judgments and 
the territorial scope of penal law are limited by the exceptions recognized 
under international law (including in the first place customary interna- 
tional law, like rules relative to the immunities of diplomatic envoys, foreign 
men-of-war, etc.).°* These legal provisions, however, might leave some 


Under the third section Congress would be empowered to regulate all executive and 
other agreements with any foreign Power or international organization. Cf., on the 
other hand, the arguments put forward by John Foster Dulles, Secretary of State, before 
the Judiciary Committee when advising not to accept the amendment as it was 
formulated in the draft resolutions before the Committee (S.J. Res. 1 and S.J. Res. 43). 
Cf. also 8.J. Res. 130 (82nd Cong.) and S.J. Res. 2 (83d Cong.) Cf. on the argu- 
ments of Mr. Dulles, the Department of State Bulletin, Vol. 28, No. 721 (April 20, 
1953). See also the statements of the Attorney General referred to in note 31 above. 
When assessing these draft amendments one should, of course, not lose sight of the 
fact that a large federal state like the United States is faced with particular problems 
unknown to a small unitary state like The Netherlands. 

34 Proceedings, ‘‘Staten-Generaal,’’ session 1951-1952, Second Chamber, Bill No. 
2374, p. 1958, and the Annexes referred to in note 22 above. 

35 Cf. p. 551 above. 

86 Cf. in this connection the clauses contained in the treaties on the European Coal 
and Steel Community (Art. 14), and the European Defense Community (Art. 27) con- 
ferring on the executive organ of the Community concerned the power to issue: (1) ad- 
visory opinions which are not binding; (2) recommendations binding upon the states as 
to their objectives, but leaving it to the states to choose the means of implementation; 
(3) decisions having binding force in all their elements. The last category par- 
ticularly will be of interest here. 37 Cf. also Hans Kelsen, op. cit., p. 314. 
38 Cf. also Van der Zanden, op. cit., p. 24. 
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doubt, if subsequent legal enactments would overtly abrogate or supersede 
them or clearly come in conflict with international law in cases which are 
not covered by the said provisions. 


As we have seen, the new constitutional provisions aim at a closer col- 
laboration between Government and Parliament in the international field 
and contain some important innovations with regard to the approval of 
international agreements by Parliament. They accept the yielding of 
authority to supra-national organizations, even if this might be considered 
as intrinsically in conflict with certain constitutional provisions; they rec- 
ognize the binding force of international agreements and decisions of in- 
ternational organizations, and clarify the situation as regards the relation- 
ship of international to municipal law in favor of the former. They are 
animated throughout by the desire to adapt constitutional rules concerning 
the conduct of foreign affairs to recent developments of international law 
and accept courageously limitation of national sovereignty, if the develop- 
ment of the international legal order—which means the progress of hu- 
manity—so requires. 

Those who have followed the parliamentary debate are eagerly looking 
forward to observing how the new system will operate in practice. How- 
ever perfect a constitutional system may be, it is not to be expected that 
its creators will have foreseen all contingencies: every constitution needs 
its supplementary ‘‘conventions.’’ It is to be hoped that the executive, the 
legislature and the judiciary, in giving practical effect to the new consti- 
tutional principles, will be inspired by the same enlightened and cour- 
ageous spirit as was the constituent authority in formulating them. 


THE TREATMENT OF AERIAL INTRUDERS IN RECENT 
PRACTICE AND INTERNATIONAL LAW 


By Ouiver J. Lissitzyn 
Assistant Professor of Public Law, Columbia University 


Every state has complete and exclusive sovereignty over the airspace 
above its territory. Consequently, no aircraft is normally entitled to 
enter the airspace above the territory of a foreign state without the latter’s 
permission. Does this principle—very firmly established in international 
law since World War I—mean that any aircraft entering without such 
permission * is completely at the mercy of the territorial sovereign? Or 
does international law impose some restraints upon the latter in this matter ? 

The possible action of the territorial sovereign with respect to the intrud- 
ing aircraft and its occupants may be of several kinds. He may seek to 
destroy the intruder; he may attempt to control the movements of the 
intruder in the airspace in order to compel it to leave, change its course, or 
land; and he may attempt to exercise jurisdiction through administrative 
and judicial organs over the intruding aircraft and its occupants after it 
has landed on his soil. What action is permissible? Is the territorial 
sovereign, for example, entitled to attack without warning any intruding 
aircraft? Is he entitled to prevent the entry of an aircraft which appears 
to be in distress? And what exercise of jurisdiction is proper once the 
intruding aircraft has landed? May the aircraft and its occupants, for 
example, be penalized for the intrusion regardless of its cause? 

The problem is evidently of some practical significance. On the one 
hand, all states have an interest in territorial security and in the enforce- 
ment of their normal sovereign right to exclude unwanted foreign aircraft. 
On the other hand, most states have some interest in international air naviga- 
tion and in the protection of their own aircraft, flight personnel and pas- 
sengers against harm and against mistreatment by a foreign sovereign into 
whose airspace the aircraft may have innocently strayed. There may be, of 
course, other and less legitimate interests involved. Aerial intrusions 
may occur for a variety of reasons and in a variety of circumstances. They 
may be deliberate and with hostile or illicit intentions such as attack, 
reconnaissance, aid to subversive activities, smuggling, or calculated 
defiance of the territorial sovereign. They may be deliberate but with 


1Such an aircraft is referred to in this article as ‘‘intruding aircraft’’ or 
‘‘intruder’’; entry without permission is referred to as ‘‘intrusion.’’ These terms 
and the discussion that follows are not intended to apply to enemy aircraft in time 
of armed conflict or war. 
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essentially harmless intentions such as shortening a flight or avoiding bad 
weather. They may be necessitated by distress* or caused by mistakes. 
They may occur in peacetime or wartime; the territorial sovereign may be 
a neutral trying to safeguard its neutrality. The aircraft may be state 
aircraft (i.e., used in military, customs or police services) or civil aircraft.* 
State aircraft, furthermore, may be of combat or non-combat (e.g., military 
transport) kind, armed or unarmed. 

Despite the steady and spectacular growth of the utilization of the air- 
space by man in recent decades, the problems here outlined have received 
but little attention in legal literature.* The question of the existence of 
a right of entry for foreign aircraft in distress, however, has been earnestly 
discussed by some writers, who are generally inclined to favor the existence 
of such a right partly on humanitarian and other policy grounds and 
partly on the basis of practice.© The Legal Sub-Committee of the 


2‘*Distress Condition’’ was defined in draft Technical Annex B to the Chicago 
Convention on International Civil Aviation (Treaties and Other International Acts 
Series, No. 1591) as ‘‘a condition in which an aircraft can no longer be operated 
safely, or is forced down.’’ Sec. I(z). In Annex 12 on Search and Rescue as 
adopted by the Council of the International Civil Aviation Organization (2nd ed., 
Sept., 1952, p. 7), ‘‘distress’’ is defined as ‘‘a state of being threatened by serious 
and imminent danger and of requiring immediate assistance.’’ In Annex 11 ,on 
Air Traffic Services, similarly adopted (2nd ed., May, 1952, p. 7), ‘‘ Distress Phase’’ 
is defined as ‘‘a situation wherein there is reasonable certainty that an aircraft and 
its occupants are threatened by grave and imminent danger or require immediate 
assistance.’’ It is distinguished from ‘‘ Alert Phase’’ in which ‘‘apprehension exists 
as to the safety of an aircraft and its occupants’’ and from ‘‘Uncertainty Phase’’ in 
which uncertainty exists as to such safety. These definitions, it must be noted, 
have been formulated for specific technical purposes and are, moreover, not legally 
binding on members of ICAO, since the Annexes are ‘‘international standards and 
recommended practices’’ rather than binding enactments or agreements. For earlier 
discussions and attempted definitions of distress and related concepts in air law, see 
Oéx, op. cit. (below, note 5), at pp. 1-5, 16-17. For distress and its legal con- 
sequences in international maritime law, see Jessup, The Law of Territorial Waters 
and Maritime Jurisdiction (1927), pp. 194-208, 220-221, 254-255, 258-263, 450, 466. 
See also note 105 below. 

8 The term ‘‘state aircraft’’ is used in this article in the sense defined in Art. 3 
of the Chicago Convention. It is to be noted that this definition appears to exclude 
aircraft owned by a state and employed by it in some strictly governmental functions 
such as civil aeronautics administration (e.g., aircraft operated by CAA in the 
United States) or diplomacy (e.g., aircraft attached to diplomatic missions abroad). 

4See, however, Kroell, Traité de Droit International Public Aérien (1934), Vol. 
1, p. 152 et seq. 

5 Fauchille, Traité de Droit International Public (1925), Vol. 1, 2nd Part, pp. 
1159-1160; Giuliano, La Navigazione Aerea nel Diritto Internazionale Generale 
(1941), p. 172; Podest& Costa, Manual de Derecho Internacional Piblico (2nd ed., 
1947), p. 160; Meyer, Compendio de Derecho Aerondutico (1947), p. 282; Fenwick, 
International Law (3rd ed., 1948), p. 413; and a special study by R. Oéx, Das 
Internationale Notlanderecht der Luftfahrzeuge im Friedenszeiten (Dissertation, 
W.-Elberfeld, Leipzig, 1934), cf. review in Archiv fiir Luftrecht, Vol. 4 (1934), p. 
313. See also note 13 below. 
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Aeronautical Commission of the Peace Conference of 1919 which drafted 
the Paris Convention for the Regulation of Air Navigation indicated its 
belief that foreign military aircraft should not be penalized for an intru- 
sion caused by distress. Recent incidents shed some light on what the 
states appear to regard as the proper solutions. Before examining these 
incidents it is appropriate to survey the practice and doctrine to the end 
of World War II. 

Aerial intrusions came to be a matter of concern to governments shortly 
before World War I after the successful development of powered flight. 
Such intrusions were largely responsible for the enactment of ‘national 
regulations and the conclusion of international agreements which were 
the first steps in the assertion of the principle of the sovereignty of the 
subjacent states over the airspace. The early intrusions did not, however, 
result in serious incidents or diplomatic controversies, although Russian 
border guards were reported to have fired on a German balloon approach- 
ing the border and a private French flier landing in England without 
permission was fined by an English court. Usually the intruders were 
permitted to leave after an investigation, but customs duties were some- 
times levied on the intruding aircraft.’ 

The frequency of intrusions across the Franco-German border led to 
the conclusion in 1913 of an agreement between the two governments which 
laid down certain rules for the handling of the intruders. Under this 
agreement,® the military aircraft of one of the parties were not normally 
permitted to fly over the territory of the other party without a special 
invitation. In case of necessity, however, entry was not to be refused to 
them, but they had to give a distress signal and land as soon as possible. 
The local authorities were thereupon entitled to make an investigation, but 
only for the purpose of verifying the alleged necessity. If they found 
that the intrusion was really due to necessity, the aircraft was to be 
permitted to leave upon the commander’s word of honor that no acts had 
been committed against the security of the territorial sovereign. If it could 
not leave immediately, the territorial sovereign might apply to it and its 
crew only such measures as were justified by considerations of security, 
public health and the prevention of danger to persons or property. If the 
entry was not due to necessity, the matter was to be turned over to the 
judicial authorities, and the national government (as distinct from the 
local authorities) of the territorial sovereign notified. The non-military 


6 See Roper, La Convention Internationale du 13 Octobre 1919 (1930), p. 160. 

7 For practice in the early period see, ¢.g., Rolland in 20 Revue Générale de Droit 
International Public (1913) 395-408; 16 ibid. (1909), Documents 40; 18 ibid. (1911) 
363; Spaight, Aircraft in Peace and the Law (1919), p. 47; Le Goff, Traité 
Théorique et Pratique de Droit Aérien (1934), pp. 40-42; Kroell, op. cit., at pp. 36, 
138; Cooper in 19 Journal of Air Law and Commerce (1952) 128-129. 

8 For the text and a discussion of this agreement, see Rolland in 20 Revue Générale 
de Droit International Public (1913) 697. 
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aircraft of one of the parties were permitted to fly over and land in the 
territory of the other party outside of prohibited areas subject to compliance 
with certain conditions, but even if they did not comply with such condi- 
tions, entry was not to be refused to them in case of necessity. In such 
ease, they were to land as soon as possible and thereupon to become subject 
to the law of the territorial sovereign. In all cases, the local authorities 
were to take steps to assure the preservation of the aircraft and safety of 
the crew. 

During World War I the European neutrals generally closed their 
airspace to belligerent aircraft and in numerous instances did not hesitate 
to enforce this measure by firing at intruding military aircraft.® Bel- 
ligerent aircraft which for any reason landed in neutral territory were 
generally interned, with their occupants, for the duration of the war. 
Although the instructions of some of the neutral governments appear to 
have provided for firing at the intruders only when necessary or after a 
warning,’° the Dutch and the Swiss often opened fire without any warning, 
and the Netherlands Government maintained that a warning was not 
legally obligatory, though it might be given for humanitarian reasons.” 
It indicated, however, that intruders clearly identified as being in distress 
would be permitted to come in for a landing. Germany protested against 
firing on aircraft in distress, and the Netherlands Government undertook 
not to fire on such aircraft when they gave agreed distress signals. They 
remained, however, liable to internment.'* In general, the belligerents 


9 For World War I practice see, e.g., 7 Hackworth, Digest of International Law 549- 
553, and sources there cited; Harvard Research Draft Convention on Rights and Duties 
of Neutral States in Naval and Aerial War, with Comment, this JourNAL, Supp., Vol. 
33 (1939), pp. 766-767; Spaight, Aircraft in Peace and the Law (1919), pp. 203-215; 
Hackwitz, Die Neutralitat im Luftkriegsrecht (1927), pp. 52-59, 66-69; Zondag, 
Neutraliteit in de Lucht (1940), pp. 59-65; Spaight, Air Power and War Rights 
(3rd ed., 1947), pp. 420-423; Francois, Handboek van het Volkenrecht (1950), Vol. 
2, pp. 678-682. 

10 See, e.g., the Swiss ordinance of Aug. 4, 1914, and the Italian decree of Sept. 3, 
1914, U. S. Naval War College, International Law Situations, 1926, pp. 101, 114. 

11‘*Tn the interest of the defense of the state no less than in view of the main- 
tenance of a strict neutrality a neutral Power has the right to oppose forcibly all 
passage of its frontiers by belligerent airships unless they should indicate by a 
signal—white flag or other distinctive sign—their intention to land. Considerations 
of humanity may lead the authorities to resort to force only after having tried to 
warn the aviator that he is above neutral territory, but in view of the foregoing such 
notice is not obligatory.’’ Note of March 18, 1916, as translated in 7 Hackworth, 
op. cit., at pp. 552-553. See also Spaight, Aircraft in Peace and the Law (1919), 
pp. 204-206. For official texts of correspondence see the Netherlands Orange Books 
(Overzicht, ete.), 1914-1915, pp. 26-28; 1915-1916, pp. 24-27; July—Dec., 1916, pp. 
23-27. 

127 Hackworth, op. cit. at p. 553; Netherlands Orange Book, 1915-1916, pp. 25-27; 
ibid., July-Dec., 1916, pp. 25-27. A similar arrangement was made with France and 
Belgium, ibid., 1916-1918, p. 51. 
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seem to have acquiesced in the neutral measures against intruding aircraft. 
Such measures have been also largely approved by the writers, many of 
whom, however, believe that a warning should first be normally given and 
that belligerent aircraft in distress should be admitted.** 

The Commission of Jurists entrusted after the war with the task of 
drafting rules for aerial warfare was evidently of the opinion that the 
neutrals had the duty as well as the right to prevent the entry of belligerent 
military aircraft. Article 42 of the Rules of Aerial Warfare proposed by 
the Commission in 1923 ** reads as follows: 


A neutral government must use the means at its disposal to prevent 
the entry within its jurisdiction of belligerent military aircraft and 
to compel them to alight if they have entered such jurisdiction. 

A neutral government shall use the means at its disposal to intern 
any belligerent military aircraft which is within its jurisdiction after 
having alighted for any reason whatsoever, together with its crew and 
the passengers, if any. 


In its comment the Commission said, however : 


Where aircraft and their personnel are in distress and seek shelter 
in neutral territory, knowing that their fate will be internment, or 
where the entry is due to the fact that the aircraft has lost its bearings 
or experienced engine trouble or run out of fuel, the neutral state is 
under no obligation to exclude them; it is, in fact, morally bound to 
admit them. This is due to the principle that those who are in distress 
must be succoured. The prohibition in the article is aimed at those 
who enter in violation of the rights of the neutral state.*® 


A writer has pointed out that this statement does not necessarily assert a 
legal duty on the part of a neutral to admit belligerent aircraft in distress, 
but may merely leave it free to do so.**° Although the Rules drafted by the 
Commission of Jurists were not embodied in any agreement accepted by 
states, they have been widely cited and regarded as entitled to some respect. 


13For various views see, ¢.g., Garner, International Law and the World War 
(1920), Vol. 1, pp. 471-483; Mérignhac and Lémonon, Droit des Gens et la Guerre 
de 1914-1918 (1921), Vol. 2, p. 410; Fauchille, op. cit., at p. 765; Sandiford in 39 
Revue Générale de Droit International Public (1932) 739; Balladore-Pallieri, La 
Guerra (1935), pp. 422-423; Kroell, op. cit., Vol. 2, at pp. 285-286; Le Goff, op. cit., 
Supplement (1939), p. 128; Spaight, Air Power and War Rights (3rd ed., 1947), 
pp. 421-422; Podesta Costa, op. cit., at p. 435; Frangois, op. cit., Vol. 2, at pp. 683-684; 
Guggenheim, Lehrbuch des Vdélkerrechts (1951), Vol. 2, pp. 992-994; Akademiya 
Nauk SSSR, Institut Prava, Mezhdunarodnoe Pravo (1951), pp. 555-556; Oppenheim, 
International Law (7th ed. by Lauterpacht, 1952), Vol. 2, p. 725; Zondag, op. cit., 
at pp. 80-81. 

14This JOURNAL, Supp., Vol. 32 (1938), pp. 12, 36. The same principle was 
embodied in Art. 95 of the Harvard Research Draft Convention, loc. cit., p. 764. 

15 This JouRNAL, Supp., Vol. 32 (1938), p. 35. 

16 Meyer, Das Neutralitétsrecht in Luftkriege (1931), p. 71. Cf. Spaight, Air 
Power and War Rights (3rd ed., 1947), p. 436. 
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The Convention for the Regulation of Air Navigation, signed at Paris 
in 1919 ** and designed primarily for peacetime conditions,’* contained but 
few provisions of clear relevance to our problem. It solemnly affirmed 
the principle of the sovereignty of the subjacent states over the airspace *® 
and forbade military aircraft to enter foreign airspace without the au- 
thorization of the territorial sovereign. If military aircraft entered 
foreign airspace with the requisite authorization, they were to enjoy the 
same privileges as were customarily accorded to foreign warships, 1.e., a 
very large measure of immunity from the jurisdiction of the territorial 
sovereign. If their entry was not authorized, however, they were not 
to enjoy these privileges—such, at least, seems to have been the intent 
of a rather poorly drafted provision—even if the entry was due to distress.”° 
Foreign police and customs aircraft in no case were to be entitled to such 
privileges.** Each party undertook to accord in time of peace freedom of 
innocent passage above its territory to the civil aircraft of the other party 
with the exception of aircraft engaged in scheduled services,”* but was 
entitled to prohibit flight over certain areas and in exceptional circum- 
stances over its entire territory,”* and to prescribe the route of the flight.** 
The Paris Conveniion further provided : 


Every aircraft which finds itself above a prohibited area shall, as 
soon as aware of the fact, give the signal of distress provided in para- 
graph 17 of Annex (D) and land as soon as possible outside the pro- 
hibited area at one of the nearest aerodromes of the State unlawfully 


flown over.”® 


Foreign aircraft could be required to land at one of the aerodromes fixed 
by the territorial sovereign.** Under Article 22, aircraft of the contracting 
states were to be ‘‘entitled to the same measures of assistance for landing, 


17 For text, see 11 League of Nations Treaty Series 173, or U. 8S. Treaties, etc. 
(Redmond), Vol. 3, p. 3768. 

18 See Art. 38 of the convention, which reserves the freedom of action of the parties 
as belligerents or neutrals in case of war. 19 Art. 1. 

20 Art. 32 was worded as follows: 

**No military aircraft of a contracting State shall fly over the territory of another 
contracting State nor land thereon without special authorization. In case of such 
authorization the military aircraft shall enjoy, in principle, in the absence of special 
stipulation the privileges which are customarily accorded to foreign ships of war. 

‘*A military aircraft which is forced to land or which is requested or summoned to 
land shall by reason thereof acquire no right to the privileges referred to in the 
above paragraph.’’ 

For clarification on the basis of preparatory work, see Roper, op. cit., at pp. 159-162; 
see also Kroell, op. cit., Vol. 1, at pp. 158-161. 

21 Art. 33. 

22 Arts. 2 and 15 (for clarifying amendment of Art. 15, see 138 League of Nations 
Treaty Series 418, 421). 

23 Art. 3 as amended in 1929, 138 League of Nations Treaty Series 418, 419. 

24 Art. 15. 25 Art. 4. 

26 Art. 15. 
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particularly in case of distress, as national aircraft.’’ Entry of aircraft 
from abroad was further regulated in Annex (H) on Customs, whereby 
the territorial sovereign was accorded wide powers of supervision and 
control, including the power to impose penalties for violation of the 
regulations. Aircraft landing in foreign countries were in principle liable 
to customs duties. There was no provision requiring that special exemp- 
tions be granted to aircraft arriving by reason of distress. Annex (H) 
was not applicable to military aircraft on authorized visits or to police 
and customs aircraft.” 

The Paris Convention was thus largely silent on the treatment of in- 
truding aircraft, although a right of entry in case of distress could, per- 
haps, be implied from the language of Article 22. It did appear to 
provide, however, that intruding military aircraft were in effect not en- 
titled to special immunities from the jurisdiction of the territorial sovereign. 
Was this rule—so different from the customary treatment accorded to 
foreign warships entering in distress—one of general international law or 
merely binding between the parties to the convention? Some writers 
criticized the policy behind this rule, others upheld it; few, if any, however, 
appear to have contended that a different rule prevailed with respect to 
states not parties to the convention.** Germany, not a party, is reported 
to have confiscated foreign military aircraft entering without permission 
and to have punished their crews,”* but the available reported cases in- 
dicate that penalties were imposed on the pilots only if the elements of 
wilfulness or negligence were found to be present.*° 


27 Very similar to the Paris Convention was the Ibero-American Convention on 
Aerial Navigation signed at Madrid in 1926, which, however, remained without 
practical effect. Hudson, International Legislation, Vol. 3, p. 2019. Generally 
similar was also the Pan American Convention on Commercial Aviation signed at Havana 
in 1928, 47 Stat. 1901, U. S. Treaties, ete. (Trenwith), Vol. 4, p. 4729, which, however, 
had no provisions on the privileges to be accorded to foreign military and other state 
aircraft. 

28 See, e.g., Klein, Staatsschiffe und Staatsluftfahrzeuge im Volkerrecht (1934), pp. 
41-45; Antokoletz, Tratado de Derecho Internacional Piblico (3rd ed., 1938), Part III, 
p. 45; Goedhuis, Handboek voor het Luchtrecht (1943), p. 54; Tapia Salinas, Manual 
de Derecho Aeronéutico (1944), p. 104; Hyde, International Law Chiefly as Interpreted 
and Applied by the United States (2nd ed., 1945), Vol. 2, pp. 840-841; Meyer, Compendio 
de Derecho Aerondutico (1947), pp. 284-285, note 162. But cf. Oéx, op. cit., at pp. 
20-21; and Kroell, op. cit., Vol. 1, pp. 159-160, where it is suggested that the omission 
of comparable provisions from the Havana Convention indicates an intention to apply 
different rules. This suggestion is of doubtful merit, since the Havana Convention 
purported to deal only with civil aviation, as its Arts. 2 and 3 indicate. Cf. also note 
49 below. 

29 Kroell, op. cit., Vol. 1, p. 138. Fauchille, writing before these incidents, main- 
tained that the crews of intruding military aircraft could be punished, but that the air- 
craft should be repatriated subject to reimbursement of expenses. Op. cit. (supra, 
note 5), pp. 1159-1160. 

80In January, 1931, two Polish military aircraft landed in Oppeln. The German 
court found that the leading pilot entered Germany by mistake, but that his mis- 
take was due to negligence, and sentenced him to two weeks’ imprisonment on a charge 
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The practice between the two world wars with respect to intruding 
aircraft does not appear to have been much described or studied. There 
were undoubtedly many instances in which foreign aircraft intruding by 
mistake or in distress were permitted to enter and depart without molesta- 
tion, although authentic records of such instances are not easy to find. 
Germany confiscated foreign (French) civil aircraft which found it neces- 
sary to land while crossing the country on unauthorized flights.** States 
enacted laws imposing penalties for the unauthorized entry of foreign 
aircraft, and their right to do so does not seem to have been challenged, 
but in at least some instances a distinction was made in such laws between 
avoidable and unavoidable intrusions, the latter being exempt from 
penalties.** National regulations generally provided that unauthorized 


of having crossed the German frontier without the requisite permit. A separate 
charge of violation of regulations governing the entry of foreign aircraft was dismissed 
on the ground that the penalties prescribed for such violation (a fine of not more than 
150 marks or detention (Haft)) were of a subsidiary nature and to be applied only if 
no heavier penalties were applicable under other provisions of the law. The second pilot 
was acquitted on the ground that he was following the leader and was not himself guilty 
of negligence. 1 Archiv fiir Luftrecht (1931) 72. In May, 1931, a Polish military air- 
craft landed in East Prussia. The pilot, after getting directions from local inhabitants, 
took off in the hope of reaching Poland, but was forced by lack of oil to land again 
within German territory. The German court found that the pilot entered German 
territory by mistake, but that the mistake was due to negligence; it said that military 
flyers were under a duty to exercise special care not to violate the sovereignty of a 
foreign state. It also found that the pilot knew he was in German territory when he 
resumed his flight. He was convicted and sentenced to three days’ imprisonment 
on a charge of having crossed the German frontier without the requisite permit; and to 
seven days’ detention on a separate charge of having violated the regulations governing 
the navigation of foreign aircraft by resuming flight without the permission of German 
authorities. Jbid., p. 154. Also in May, 1931, three French military aircraft landed 
at Schweinfurt. The German court found that the aircraft entered Germany by mistake, 
but that the mistake was due to the pilots’ negligence. The leading pilot was sentenced 
to a fine of 250 marks and the other two pilots to fines of 100 marks each on charges of 
having crossed the German frontier without the requisite permits and of having violated 
the regulations governing the entry of foreign aircraft. Ibid., p. 267. These three 
eases occurred shortly after the termination in 1930 of the Allied occupation of the 
Rhineland, with which the right of transit and landing for Allied military aircraft in 
Germany under Art. 200 of the Treaty of Versailles lapsed. In none of the three 
reports is there any mention of confiscation of the aircraft. For a case involving a 
Soviet military aircraft in Estonia, see Oéx, op. cit., at pp. 9-10, footnote 39. 

31 See, e.g., 2 Hackworth 305-306. Cf. Kroell, op. cit., Vol. 1, p. 156. 

32 U. 8. Department of State, The Treaty of Versailles and After (1947), p. 645; cf. 
Kroell, op. cit., Vol. 1, pp. 156, 207. A French airliner which made a forced landing while 
on an unauthorized flight over Germany was reported seized but its pilot released. Revue 
Juridique Internationale de la Locomotion Aérienne, 1923, pp. 291-292. A private 
French flyer who crash-landed in Germany was fined 5000 marks. Ibid., 1925, p. 425. 
For cases of foreign military intruders in Germany, see note 30 above. See, further, 
Oéx, op. cit., pp. 9-10, 24, footnotes. 

38 See provisions of the British Air Navigation Order, 1923, which, it may be noted, 
apparently applied to foreign military as well as civil aircraft, but exempted from 
punishment infractions ‘‘due to accident, stress of weather or other unavoidable cause.’’ 
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aircraft flying over prohibited areas were to be ordered to land, and force 
was to be applied only if they disobeyed.** 

On the outbreak of World War II in Europe the neutrals once more 
resorted to firing on intruding belligerent aircraft,** although some neutral 
regulations again provided that such aircraft should first be warned.** 
Belligerent combat aircraft landing in neutral territory were usually in- 
terned, but toward the end of the war many of the remaining non-bel- 
ligerents permitted belligerent military transport aircraft to enter and 
depart, sometimes on what amounted to regular services.** 

The Convention on International Civil Aviation drafted at Chicago in 
1944,°* which has for all practical purposes superseded the Paris and 
Havana Conventions,®® reaffirms the principle of the sovereignty of the 
subjacent states over the airspace,*® but again fails to provide expressly 
for the treatment of intruding aircraft. The following points, however, 
may be noted: The state aircraft of a party to the convention are forbidden 
to fly over or land in the territory of another state without authorization,* 
but there is no provision concerning the privileges of such aircraft while 
in foreign territory on authorized or unauthorized visits. There is a 
general right of transit and non-traffic stops for the civil aircraft, other 
than those engaged in scheduled international air services, of every party 


Shawcross and Beaumont, Air Law (1945), pp. 517-518, 531, 532. For similar provi- 
sions in the Air Navigation Order, 1949, see ibid. (2nd ed. 1951), pp. 906-907, 950-951, 
953. Concerning Hungarian law see below. Cf. the Swiss case of Bassanesi et al., 
Droit Aérien, 1931, pp. 777-788, and note 106 below. Unauthorized entry by air may 
be also treated, of course, as covered by provisions applicable to illegal crossings of 
frontiers in general. See note 30 above. 

34 For provisions in the British Air Navigation Order, 1923, see Shawcross and 
Beaumont, Air Law (1945), p. 565; they were substantially re-enacted in 1949, see ibid. 
(2nd ed., 1951), p. 965. For French law applying to prohibited areas in a state of 
siege see Le Goff, op. cit., at pp. 278-279, 776; for French practice during the Spanish 
Civil War see ibid., Supplement (1939), p. 128. See also Lemoine, Traité de Droit 
Aérien (1947), pp. 278, 809. 

85 For the practice in World War II, which has not been as well described or studied 
as that in World War I (see note 9 above), see 7 Hackworth, op. cit., at pp. 555-557; 
Zondag, op. cit., at pp. 71-75; Spaight, Air Power and War Rights (3rd ed., 1947), p. 
424 et seq.; Netherlands Orange Book (1940), pp. 14-15; and note 36 below. 

86 See De4k and Jessup, A Collection of Neutrality Laws, Regulations and Treaties of 
Various Countries, Supplement (1940), pp. 124(1)-124(5), 278(3)-278(4), 823(8)- 
823(9). It is of interest that a Swedish prohibition of entry of foreign civil aircraft 
was not applicable to aircraft which might be in distress, but that Norway made no 
such express exception. Ibid., pp. 861(4), 988(4)—-988(5). 

87 For two instances (Sweden and Turkey), see La Farge, The Eagle in the Egg 
(1949), pp. 180-190, 280, 287; and see, further, ibid., maps on end papers. For 
another instance (Ireland) see Lee, Operation Lifeline (1947), pp. 16, 91, and map on 
end papers. Cf. Arnold, Global Mission (1949), p. 204. 

38 Treaties and Other International Acts Series, No. 1591. 
89 Ibid., Art. 80. 40 Art. 1. 
41 Art. 3. 
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to the convention,*? but every state may establish prohibited areas and 
temporarily restrict or prohibit flying over the whole or any part of its 
territory; any aircraft entering such prohibited areas may be required by 
the territorial sovereign ‘‘to effect a landing as soon as practicable there- 
after at some designated airport within its territory.’’** The territorial 
sovereign has wide powers and certain duties of supervision and control 
of air traffic over its territory, including the power to require any foreign 
aircraft in transit to land, and the duty to enforce the rules of the air 
and to prosecute violators.** Article 25 deals with aircraft in distress in 
the following terms: 


Each contracting State undertakes to provide such measures of 
assistance to aircraft in distress in its territory as it may find prac- 
ticable, and to permit, subject to control by its own authorities, the 
owners of the aircraft or authorities of the State in which the aircraft 
is registered to provide such measures of assistance as may be neces- 
sitated by the circumstances. Each contracting State, when under- 
taking search for missing aircraft, will collaborate in coordinated 
measures which may be recommended from time to time pursuant 
to this Convention. 


Subject to certain conditions, the aircraft of one of the parties making an 
authorized entry into, or passing in authorized transit with or without 
landing across, the territory of another party, are exempt from seizure on 
patent claims, and no deposit of security may be required of them in such 
eases.*® Intruding aircraft are thus apparently not entitled to such 
exemption. Aircraft are to be admitted temporarily free of customs duty.*® 
The freedom of action of the contracting states whether as belligerents or 
as neutrals in case of war, or in case of declared state of national emergency, 
is expressly reserved.** 

Is the omission in the Chicago Convention of the rules on the privileges of 
foreign military and other state aircraft contained in Articles 32 and 33 
of the Paris Convention intended to imply some change in the law? Or is 
it merely due to a feeling that provisions dealing with jurisdiction over 
military aircraft are out of place in a civil aviation convention? The 
published records of the Chicago Conference give no clue to the answer,** 


42 Arts. 5 and 6. A privilege of transit and non-traffic stop for aircraft on scheduled 
international air services is granted in the separate International Air Services Transit 
Agreement (Executive Agreement Series, No. 487; see also International Air Transport 
Agreement, ibid., No. 488). 

43 Art. 9. It has been suggested that this provision implies that the offending air- 
eraft are not to be shot down except in case of resistance or attempted escape. 
Chauveau, Droit Aérien (1951), p. 49. 

44 See Arts. 5, 10, 11, 12, 13, 16, 68, Chicago Convention. 

45 Art. 27. Cf. Art. 18 of the Paris Convention. 

46 Art. 24. 47 Art. 89. 

48 A Canadian draft contained provisions similar to those in the Paris Convention. 
See U. 8S. Department of State, Proceedings of the International Civil Aviation Con- 
ference (1948), Vol. 1, pp. 586-587. 


AERIAL INTRUDERS AND INTERNATIONAL LAW 569 


but the second explanation seems to be the likely one. Legal literature is 
largely silent on the matter.*® The article on aircraft in distress may, 
perhaps, be interpreted like the corresponding provision in the Paris 
Convention as implying the existence of a right of entry for such aircraft,®° 
but again the published records of the proceedings are of no help in 
clarifying the matter. Furthermore, this article does not apply to state 
aircraft.” 

Turning to the practice since World War II, it may be said that, accord- 
ing to press reports, cases of intrusion of foreign civil and military aircraft 
have been numerous. In many instances, even when such intrusions 
occurred across the Iron Curtain, the intruding aircraft, whether civil or 
military, and their occupants were released and permitted to leave.®* In 
some instances, no action was taken to control the intruders’ movements, 
although diplomatic protests may have been subsequently lodged with their 
governments. In some other instances, the intruding aircraft were fired 
upon. Many of the press reports of such occurrences are too brief and 
obscure to serve as material for legal analysis, but there have been several 
incidents on which the published documentation is fairly extensive and 
authentic, and from which, therefore, some legal conclusions can be drawn. 

A serious diplomatic controversy developed between the United States 
and Yugoslavia in the summer of 1946.5° On August 9 of that year an 


49 For some brief and general statements, see Oppenheim, International Law (7th ed., 
by Lauterpacht, 1948), Vol. 1, p. 762, note; Verdross, Vélkerrecht (2nd ed., 1950), p. 
181; Moreno Quintana and Bollini Shaw, Derecho Internacional Piblico (1950), p. 248. 
Accioly, in a book published in 1946, merely cites the provisions of the Paris Conven- 
tion, Tratado de Derecho Internacional Piblico (1946), Vol. 2, pp. 288-289. The 1951 
Soviet textbook briefly reproduces the substance of the rules of the Paris Convention 
without citing the latter. Akademiya Nauk, op. cit., at pp. 318-319. Semble contra, 
Podest& Costa, op. cit., at p. 160. Cf. Meyer, op. cit., at pp. 284-285. See also note 28 
above. 

50 Cf. U. S. Naval War College, International Law Documents 1948-49 (1950), p. 
207, where the editor, referring to the Paris and Chicago Conventions, says: ‘‘ Both 
Conventions leave in doubt the treatment to be accorded to foreign State aircraft forced 
by weather conditions or distress to fly over a State’s territory.’’ 

51 See Art. 3. 

52 Such aircraft, instead of being permitted to fly away, are sometimes returned by 
surface transport. For example, in July, 1951, two U. S. fighters which had lost their 
bearings and landed in Czechoslovakia were returned by truck, following the release 
of their pilots after nearly a month of detention and questioning. The Czechoslovak 
authorities said that the United States would be billed for hangar space and transporta- 
tion. New York Times, July 4 to 6, 1951. In July, 1953, two Danish businessmen 
and their light plane were released by the Soviet authorities at the zonal border 48 
hours after they had lost their way and landed in East Germany. New York Times, 
July 8, 1953. 

53 For the official documents see 15 Department of State Bulletin (1946) 415-419, 
501-505, 544, 725, and New York Times, Sept. 4 and Oct. 10, 1946. For copious 
excerpts, see U. S. Naval War College, International Law Documents 1948-49 (1950), 
pp. 206-216. 
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unarmed American military air transport (C-47) on a regular flight from 
Vienna to Udine (Italy) was forced by repeated bursts of machine-gun 
fire from a Yugoslav fighter plane to crash land in a field in Yugoslavia. 
One of the passengers, a Turkish officer, was wounded by the gunfire. The 
occupants of the aircraft were detained and repeatedly questioned by the 
Yugoslav authorities until released on August 22. On August 19 another 
unarmed American military transport aircraft was shct down over 
Yugoslavia by Yugoslav fighters, and all of its occupants (five crew 
members) perished. Neither of the aircraft had been authorized to fly 
over Yugoslavia. Indignant American protests followed, while Yugoslavia 
charged that in the period from July 16 to August 29, 278 unauthorized 
flights were made over Yugoslav territory by American military aircraft, 
‘‘a high proportion of those flights being by bombers and fighters.’’ ** 
There was disagreement over the facts. The United States asserted that 
American military aircraft were under instructions to avoid flying over 
Yugoslavia and if a plane was found over Yugoslav territory, it was only 
because the pilot had been forced by bad weather to deviate from the 
prescribed route. Yugoslavia denied that at the time the incidents oc- 
curred the weather was bad in the nearby areas. The United States 
charged that fire was opened on the first plane after the Yugoslav fighters 
had ‘‘made no signal which could be interpreted as a landing signal’’ but 
had merely wobbled their wings—which, according to United States 
practice, was the accepted signal to attract attention; and that the plane 
was again fired on while rapidly descending in an effort to land.® 
Yugoslavia did not directly contest this charge, but in regard to the second 
incident alleged that the American aircraft was ‘‘invited’’ to land during 
a period of twelve to fifteen minutes before the shooting began, but 
ignored the invitation. The United States expressed strong doubt of the 
correctness of this allegation, on the ground that at the time stated the pilot 
reported himself as being over Klagenfurt, Austria. As for the Yugoslav 
charges of the 278 unauthorized flights by United States aircraft over 
Yugoslavia, the United States asserted that only forty-three flights of 
American military aircraft, mostly unarmed transports, took place within 
the period specified close enough to Yugoslavia to make possible a violation 
of Yugoslav territory, and that the records did not indicate that any such 
violation actually occurred. The United States suggested, therefore, that 
the violations must have been committed by other than American planes. 
The United States contended that the shooting down of the American 
aircraft was a violation of international law regardless of whether or not 
it took place over Yugoslav territory. It also demanded the immediate 
release of the occupants of the first plane, who had been detained by the 
Yugoslav authorities, and the payment of damages. The legal position 


5415 Department of State Bulletin (1946) 502. 
58 Ibid. 504. 
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of the United States is best shown by the following excerpts from the 
American notes to Yugoslavia: 


It would be assumed that the authorities of Yugoslavia would wish 
to render a maximum of assistance and succor to aircraft of a friendly 
nation when the latter are forced by the hazards of navigation in bad 
weather over dangerous mountain barriers to deviate from their course 
and seek bearings over Yugoslav territory. On the contrary, Yugoslav 
fighter aircraft have seen fit without previous warning to take aggres- 
sive action against such a United States transport plane, the identifica- 
tion of which was clearly apparent from its markings, and have 
forced it to crash land after wounding one of its passengers. Sub- 
sequently Yugoslav authorities have detained the plane, its crew and 
passengers and refused to permit American consular officers access to 
the plane or personnel until specific representations were made by the 
United States Embassy to the latter effect. Finally, no reply has been 
forthcoming to the Embassy’s requests that the crew, passengers and 
plane be released from detention and the personnel permitted to depart 
from Yugoslavia without delay. . . . The Embassy is instructed to 
protest most emphatically against this action and attitude of the 
Yugoslav authorities, to renew the United States demand for im- 
mediate release of the passengers and crew now able to travel, and in 
conclusion to request an urgent Yugoslav statement whether in the 
future the United States Government can expect that the Yugoslav 
Government will accord the usual courtesies, including the right of 
innocent passage over Yugoslav territory, to United States aircraft 
when stress of weather necessitates such deviation from regular routes.*® 


These outrageous acts have been perpetrated by a government that 
professes to be a friendly nation. . . . Regardless of whether the planes 
were a short distance within or without the corridor, they were 
unarmed passenger planes en route to Udine, in Italy. Their flight 
in no way constituted a threat to the sovereignty of Yugoslavia. The 
use of force by Yugoslavia under the circumstances was without the 
slightest justification in international law, was clearly inconsistent 
with relations between friendly states, and was a plain violation of the 
obligations resting upon Yugoslavia under the Charter of the United 
Nations not to use force except in self-defense. At no time did the 
Yugoslav Government advise the United States Government that if 
one of its planes should, because of weather conditions, be forced a 
mile or two outside of the corridor or, because of mechanical troubles, 
should find itself outside of that corridor, the Yugoslav Government 
would shoot to death the occupants of the plane. The deliberate firing 
without warning on the unarmed passenger planes of a friendly nation 
is in the judgment of the United States an offense against the law of 
nations and the principles of humanity.*’ 


5¢ Instructions to the American Ambassador in Belgrade, released to the press Aug. 
20, 1946, ibid. 415-416. 

57 Acting Secretary of State to the Yugoslav Chargé d’Affaires, Aug. 21, 1946, ébid. 
417-418. 
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No American planes have flown over Yugoslavia intentionally with- 
out advance approval of Yugoslav authorities unless forced to do so 
in an emergency. I presume that the Government of Yugoslavia 
recognizes that in case a plane and its occupants are jeopardized, the 
aircraft may change its course so as to seek safety even though such 
action may result in flying over Yugoslav territory without prior 
clearance. . . . The Yugoslav Government has already received as- 
surances from the United States Government that the United States 
planes will not cross Yugoslav territory without prior clearance from 
Yugoslav authorities except when forced to do so by circumstances 
over which there is no control such as bad weather, loss of direction, 
and mechanical trouble.** 


In the note of September 3 it was stated that on August 25 orders were 
given for the resumption of service on the Vienna-Udine route with armed 
B-17 bombers; furthermore, 


The orders provided that each plane was to proceed as far as Klagen- 
furt, Austria, and thence to Udine without crossing Yugoslav territory 
provided the weather was satisfactory. If the weather was un- 
satisfactory and there was danger that the plane might inadvertently 
get over Yugoslav territory, the plane was to return to Vienna. The 
B-17 bomber which was to inaugurate this service on August 25 did 
in fact return to Vienna after reaching Klagenfurt because of weather 
conditions.*® 


The Yugoslav Government appears to have acquiesced in the legal posi- 
tion of the United States with respect to military aircraft forced by stress 
of weather to make an unauthorized flight over foreign territory. On 
August 30 it reiterated the demand that ‘‘unauthorized and deliberate 
flights over Yugoslav territory on the part of American military and 
civilian planes’’ be stopped ‘‘in so far as this was not done in an emergency 
owing to bad weather,’’ and stated: 


From the number of planes which daily and repeatedly fly over 
Yugoslav territory, it is clear that in all cases this is not done owing 
to necessity or to bad weather, but that in a majority of cases our 
territory was again deliberately crossed.© 


On August 31 Marshal Tito wrote to the American Ambassador: 


With reference to our conversation in Bled on August 22, 1946... 
I have to confirm herewith: 


(One) The Government of the Federative Peoples Republic of 
Yugoslavia regrets indeed that American pilots lost their lives at the 
accident of August 19, near Bled, when an American military transport 
plane crashed after disobeying signals to land; 


(Two) As I already stated both orally and in writing to Anglo- 
American correspondents, I have issued orders to our military au- 


58 Same to same, Sept. 3, 1946, ibid. 504. 59 Ibid. 503. 
60 New York Times, Sept. 4, 1946. 
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thorities to the effect that no transport planes must be fired at any 
more, even if they might intentionally fly over our territory without 
proper clearance, but that in such cases they should be invited to land; 
if they refused to do so their identity should be taken and the Yugoslav 
Government informed hereof so that any necessary steps could be 
undertaken through appropriate channels.® 


A Yugoslav proposal to negotiate an agreement concerning signals to 
be given in case American aircraft found themselves over Yugoslavia was 
accepted by the United States. Subsequently the Yugoslav Government, 
‘‘inspired by human feelings,’’ offered to pay $30,000 to each of the families 
of the American airmen who perished on August 19. It expressly denied, 
however, its responsibility for the ‘‘accident’’ and again asserted that the 
planes ‘‘illegally flew over the Yugoslav territory and the damage was 
eaused through the fault of the crew, which did not obey orders of the 
Yugoslav authorities to land.’’®* The United States accepted the pay- 
ment, but stated that ‘‘these planes did not fly over Yugoslavia illegally 
but for reasons beyond their control resulting from adverse weather condi- 
tions,’’ and therefore asked Yugoslavia ‘‘to reconsider its refusal to make 
compensation for the loss of the two aircraft.’’®* It thus appears that 
Yugoslavia did not claim a right to shoot down intruding military aircraft 
in time of peace without at least giving them an opportunity to comply 
with orders to land. 

In April, 1948, the Yugoslav Government, in a note communicated to 
the Secretary General of the United Nations and circulated among the 
members of the Security Council, alleged ‘‘steadily increasing violations 
of the Yugoslav Air Space by American airplanes,’’ listing twenty-one 
such alleged violations in the period from January 1 to March 31, 1948, 
and stated that it had vainly protested to the Government of the United 
States.** The Yugoslav Government did not threaten to take any action 
against further intrusions, and if any of the alleged violations did in fact 
occur, no action against the intruders appears to have been taken. 

In the period 1950-1953 a number of incidents involving attacks by 
Soviet or East European fighters on foreign aircraft occurred.** These 


6115 Department of State Bulletin (1946) 505. 

62 New York Times, Oct. 10, 1946. 

63 15 Department of State Bulletin (1946) 725. 

64U. N. Press Release M/421, April 20, 1948. In November, 1951, it was reported 
that Yugoslavia apologized for forcing down a U. 8S. military aircraft, although the 
latter was outside the area in which American aircraft had been authorized to search for 
the lost C-47 subsequently reported to have landed in Hungary (note 91 below). New 
York Times, Nov. 23, 1951. 

85 As early as 1945 and 1946 the U. S. Navy Department protested as ‘‘hostile’’ the 
action of Soviet aircraft on two occasions in chasing off with gunfire U. 8. naval aircraft 
which had entered by mistake the airspace above the Soviet-occupied Port Arthur- 
Dairen zone of Manchuria. In these incidents no damage was reported and in at least 
one of them the gunfire was apparently understood by the American naval authorities 
to have been of a warning character. See New York Times, March 2, 1946. 
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incidents, which have many features in common, may be summarized as 
follows : 

(1) On April 8, 1950, a United States Navy plane disappeared over or 
near the Baltic Sea. The Soviet Government charged that an American 
B-29 bomber had entered Soviet airspace (over Latvia) and, instead of 
obeying an order to follow Soviet aircraft for a landing, opened fire on the 
Soviet aircraft which returned the fire. The United States asserted that 
the aircraft was unarmed, not a B-29, and did not fly over Soviet-con- 
trolled territory. It vainly demanded an indemnity. 

(2) In November, 1951, a United States bomber operating under the 
Unified Command in the area of Korea was lost over or near the Sea of 
Japan. The Soviet Government charged that it had violated the Soviet 
border (near Vladivostok) and opened fire on Soviet aircraft, which re- 
turned the fire. The United States denied that its aircraft flew over 
Soviet territory and reported the incident to the United Nations.” 

(3) On April 29, 1952, a French commercial airliner on a flight from 
Frankfort to Berlin was fired upon by a Soviet fighter. Although dam- 
aged, the airliner landed safely, but two of the passengers were wounded. 
The Soviet fighters made one ‘‘dry run”’ before opening fire. The Soviet 
Government charged that the airliner left the corridor prescribed for 
flights from the West to Berlin and violated East German airspace. It 
furthermore asserted that the Soviet fighter only fired warning shots in 
front of the airliner. The Allied High Commissioners in Germany, in a 


joint protest, denied that the airliner was outside the corridor, but made 
the following significant statement: 


Quite apart from these questions of fact, to fire in any circumstances, 
even by way of warning, on an unarmed aircraft in time of peace, 
wherever that aircraft may be, is entirely inadmissible and contrary 
to all standards of civilized behavior.* 


(4) On June 13, 1952, a Swedish military DC-3 plane disappeared during 
a flight over the Baltic Sea. One of the Swedish military aircraft engaged 
in the ensuing search, a Catalina flying boat, on June 16, 1952, encountered 
Soviet fighters, was fired upon and made a forced landing on the water near 
a passing German vessel which picked up the crew. The Soviet Govern- 
ment charged that the flying boat had entered Soviet airspace (above 
Soviet territorial waters four miles off shore **) and, instead of obeying a 


6622 Department of State Bulletin (1950) 667-668, 753-754; New York Times, 
April 19, 1950. 

67 25 Department of State Bulletin (1951) 909. 

6s New York Times, May 1, 1952. The French Government also lodged a separate 
protest on the diplomatic level. Jd. See also ibid., April 30, 1952. 

¢® The Soviet Union claims twelve miles as the width of its territorial waters in the 
Baltic Sea and elsewhere. This claim has not been recognized by Sweden, at least 
insofar as the Baltic is concerned. 
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repeated request to follow Soviet aircraft for a landing, opened fire on the 
Soviet aircraft, which returned the fire. The Swedish Government re- 
jected this charge, denying that the Swedish aircraft was armed or that it 
approached closer than 15 miles to the Soviet coast. Furthermore, after 
the Soviet Government had stated that two foreign aircraft had violated 
the Soviet frontier over the Baltic on June 13 and had been ‘‘driven off 
by Soviet aircraft,’’ Sweden asserted that an investigation led it to con- 
clude that the missing Swedish DC-3 had likewise been shot down by Soviet 
aircraft over indisputably international waters. The Swedish Govern- 
ment sharply protested against these acts. It demanded the punishment 
of those responsible for the attacks and the taking of measures to prevent 
their recurrence. It also reserved the right to claim indemnity and 
proposed that the dispute be referred to adjudication by the International 
Court of Justice or some other suitable international procedure. The 
Swedish protest and this proposal were rejected by the Soviet Govern- 
ment, which has continued to deny the correctness of the Swedish allega- 
tions of fact."° 
In the course of the correspondence the Soviet Government found it 


likewise necessary to recall to mind the instructions in force in the 
Soviet Union as in all other States to the effect that, if a foreign air- 
craft violates the State frontier and if a foreign aircraft penetrates 
into the territory of another Power, it is the duty of the airmen of the 
State concerned to force such aircraft to land on a local airfield and, 
in case of resistance, to open fire on it.” 


Sweden, however, pointed out that the statement that the instructions 
in force in the Soviet Union were applied in all other countries was in- 
correct as far as Sweden was concerned, and enclosed a summary of the 
Swedish regulations, the pertinent part of which read as follows: 


1. Individual aircraft which without permission fly in over Swedish 
territory shall be turned off by means of a warning. If the aircraft 
does not change its course away from Swedish territory, effective fire 
shall be opened. 


The warning is given 
from aircraft: by warning shots; 
from anti-aircraft batteries and warships: by means of warning 
shots fired, if possible, at least 600 metres ahead of the aircraft. 


An aircraft which is obviously in distress or which, by signals and/or 
by manoeuvres, clearly indicates that it wishes to land is, if possible, 
given directions where to land. 


70 For the correspondence and related materials, see Sweden, Royal Ministry for 
Foreign Affairs, Documents Published by the Royal Ministry for Foreign Affairs, New 
Series II: 2, Stockholm 1952, Attacks Upon Two Swedish Aircraft over the Baltic in 
June 1952. 71 Ibid., p. 16. 
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2. An aircraft which, with obviously hostile intentions, commits an 
act of violence against targets within Swedish territory, and groups 
of aircraft over Swedish territory shall be met with force of arms, 
without preceding warning.” 

When the Soviet Government expressed the view that the Swedish conten- 
tion on this point was refuted by the text of the Swedish regulations as 
given in the enclosure, the Swedish Government replied that it did not 
understand this statement and said: 


In fact, there are fundamental differences. While the orders of the 
Swedish Air Force are to turn off foreign aircraft by means of a 
warning, the Soviet Air Force has, according to its orders, to try to 
force the foreign aircraft to land. While the instructions of the 
Swedish Air Force mean that the foreign aircraft is not fired upon if 
it changes its course and flies away, the Soviet instructions seem to 
imply that the foreign aircraft is fired upon if it flies away instead of 
landing.*® 
It does not appear, however, that the Swedish Government contested the 
legality of the treatment of intruding aircraft prescribed in the Soviet 
regulations as set forth in the Soviet note. Since Sweden steadfastly 
maintained that the Swedish aircraft had been attacked over the high seas, 
it was not necessary, from its point of view, to discuss the propriety of the 
Soviet treatment of intruding aircraft. 


The Soviet Government sought ‘‘to draw attention to the characteristic 
fact that Soviet aircraft never violate the frontiers of other States’’; ™* but 
in reply to a Swedish reminder that Soviet aircraft had in 1946 and 1947 


flown over Swedish territory ‘‘at the fortified area of Karlskrona,’’ said 
that ‘‘these occurrences were the result of faulty navigation . . . and give 
no cause whatsoever for confusion with intentional frontier violations.’’ ** 
The legal significance of this distinction, however, was not expressly stated. 

(5) On October 7, 1952, a United States B-29 bomber disappeared over 
or near the Pacific Ocean in the vicinity of Northern Japan and Soviet- 
held islands. The Soviet Government charged that the American aircraft 
had entered Soviet airspace (over the Island of Yuri) and, instead of obey- 
ing an order to follow Soviet aircraft for a landing, opened fire upon the 


Soviet aircraft, which returned the fire. It stated that 


in the USSR, as in other countries, there are instructions in force 
according to which, in case of a violation of the state frontier by a 
foreign airplane, flyers are required to force it to land at a local 
airport and in case of resistance to open fire on it. 


The United States, while refusing to regard Yuri (of the Habomai group) 
as part of Soviet territory, denied that its aircraft flew over it and stated 


12 Ibid., p. 28. Ibid., p. 39. 
t4 Ibid., p. 16. 18 Ibid., p. 31. 
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that the plane’s guns were inoperative. It vainly demanded compensa- 
tion.”® 

(6) On October 8, 1952, Soviet fighters in Germany used machine guns 
in an effort to force an American hospital plane to land. In reply to a 
Soviet charge that the American aircraft had trespassed on East German 
airspace, the American Commander in Berlin stated: 


Despite this possibility, I insist that militant use of weapons by Soviet 
fighter aircraft for whatever purpose it was intended to serve not only 
placed American lives in jeopardy but constituted a gross violation 
of the agreed rules and procedures governing air traffic to and from 
Berlin. 


He added that every effort was being made to keep United States Air Force 
planes within the prescribed corridors leading to Berlin and went on to 
say: ‘‘ With these assurances you may wish to reflect on the full measure 
of responsibility that Soviet authorities must be prepared to accept for 
possibly disastrous outcome of such reckless use of weapons.’’ *” 

(7) On March 10, 1953, a United States jet fighter was shot down near 
the Czechoslovak-West German border by Czechoslovak aircraft. The pilot 
bailed out and landed safely in the United States Zone, where the wreckage 
was also found. The United States charged that the Czechoslovak aircraft 
had, without warning, opened fire on the American aircraft, which had not 
crossed the Czechoslovak border at any time, well within the West German 
airspace. It demanded compensation and measures to insure against 
similar actions in the future. The Czechoslovak Government asserted 
that the American aircraft met with Czechoslovak patrol fighters over 
Czechoslovak territory and did not comply with an order to land, where- 
upon an engagement ensued. The American protests were rejected."* In 
connection with this incident, it was reported from the United States Air 
Force Headquarters at Wiesbaden that, according to instructions, 


United States pilots, if attacked, were to return hostile fire, but... 
were not to take aggressive action against unidentified planes dis- 
covered over the United States Zone.” 


(8) On March 12, 1953, a British Lincoln bomber on a training flight was 
shot down by Soviet fighters near the British-Soviet zonal boundary in 
Germany. All of the crew of seven perished. Parts of the wreckage fell 
on both sides of the boundary. The Soviet Government charged that the 
bomber had penetrated into East German airspace, where it was requested 
to follow Soviet aircraft for a landing at the nearest airfield, ‘‘according 


7627 Department of State Bulletin (1952) 649-650; 28 ibid. (1953) 11-12; New 
York Times, Oct. 13 and 15, 1952, and Dee. 12, 1952. 
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™8 New York Times, March 11 to 17, and July 30, 1953; 28 Department of State 
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to regulations of the Soviet Air Force and also to regulations valid in the 
air forces of other states’’; but, instead of complying, the British bomber 
opened fire on the Soviet aircraft, which ‘‘fired a warning in reply’’; 
since the intruder, according to the Soviet version, continued to fire, ‘‘the 
Soviet planes were then compelled to fire in reply.’’ The British Govern- 
ment admitted that the bomber, through a navigational error, may have 
strayed into the Soviet zone, but asserted that the bomber carried no am- 
munition and did not fire, and that it was actually fired upon and 
mercilessly destroyed when it was over West Germany. It demanded 
reparation and punishment of those responsible.*° Prime Minister Church- 
ill, in a statement to the House of Commons, said that ‘‘the lives of seven 
British airmen were callously taken for a navigational mistake in process of 
correction, which could have been dealt with by the usual method of 
protest and inquiry.’’ He added: 


Should Soviet aircraft stray into our zone every effort will be made to 
warn them and, by following the procedure normally used by nations 
at peace, to avoid loss of life.®* 


The French and United States High Commissioners in Germany joined 
with their British colleague in protesting, in similar notes, the Soviet 
action and also two mock attacks made by Soviet aircraft on the same day 
on other British aircraft—a bomber near Kassel, in West Germany, and a 
commercial airliner which, as was later admitted, had strayed from the 
Berlin-Munich corridor in East Germany. The American High Commis- 
sioner said in his note: ‘‘We must protest most emphatically against the 
reckless and aggressive behavior of the Soviet pilots, which represents a 
deplorable departure from the standards of humanity inspiring the conduct 
of civilized people.’’*? The Soviet commander, in a subsequent note, 
expressed regret over the tragic consequences of the encounter with the 
British bomber, but refused to admit responsibility for them. With 
respect to the charges of mock attacks or threatening passes against two 
other British aircraft, he stated that both had strayed out of corridors over 
East Germany but had responded to the ‘‘customary signals of the Soviet 
patrol planes’’ and returned to the assigned flight paths. He proposed a 
British-Soviet conference to discuss measures to avoid misunderstandings 
and air incidents in the future.** This proposal was accepted by the 
British. The conference met in Berlin and was subsequently enlarged to 
include American and French representatives.** 

(9) On March 15, 1953, an encounter between a Soviet fighter and an 
armed American RB-50 weather reconnaissance plane took place in the 
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vicinity of Kamchatka. There was no damage. The United States Gov- 
ernment charged that the Soviet fighter attacked the American aircraft 25 
miles off the coast of Kamchatka over international waters. It protested 
vigorously and demanded punishment of the Soviet personnel responsible 
for the attack, as well as assurances of steps to prevent a recurrence. The 
United States Air Force stated that at no time was the RB-50 closer than 
25 miles to Kamchatka. The Soviet Government, rejecting the protest, 
charged that the American aircraft had twice flown over Soviet territory 
as far as 17 kilometers inland, in good weather which ‘‘excluded the 
possibility of loss of orientation and confirmed that the above two cases 
of violation of the state frontier of U.S.S.R. were of a clearly premeditated 
character,’’ and that in the course of the second violation of the Soviet 
frontier the aircraft opened fire on approaching Soviet aircraft, which 
returned the fire ‘‘for the purpose of self-defense.’’ *° 

A United States Air Force spokesman was reported to have said that if 
a Soviet aircraft approached the United States 


the plane would be picked up by radar and followed while over inter- 
national waters ... by intercepter (sic) craft. Efforts would be 
made to have the plane land if it appeared determined to cross over 
national territory but fighter planes would be under orders to withhold 
fire until it seemed certain that the plane was actually attacking. 
Such evidence might be the opening of bomb bay doors or the plane’s 
taking a flight attitude indicating a bombing run.*® 
(10) On July 29, 1953, a United States Air Force RB-50 aircraft with 
a crew of seventeen fell into the Sea of Japan off the Soviet coast in the 
area of Vladivostok. The co-pilot was picked up by an American vessel. 
The Soviet Government charged the aircraft flew over Soviet territory 
and, on the approach of two Soviet fighters ‘‘with the purpose of signaling 
the American plane that it was inside the limits of the frontier of the 
U.S.S.R. and proposing that it leave the airspace of the Soviet Union,’’ 
opened fire and damaged one of the Soviet aircraft; upon the Soviet air- 
craft returning the fire, ‘‘the American plane disappeared in the direction 
of the sea.’’ The United States in turn protested and charged that the 
American aircraft was attacked without warning by Soviet aircraft forty 
miles from the nearest Soviet territory and that it returned the fire in 
self-defense. It demanded compensation for the loss of the aircraft and 
for the lives of any of the crew who might have been killed, as well as an 
investigation and information regarding the surviving members of the 
crew. The American note was reported to have stated that the Soviet 
fighters did not employ such commonly accepted signs as wing signals or 
shooting across the plane’s nose. The Soviet Government rejected the 
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protest and the demands and denied knowledge of the fate of the missing 
crew.** 

It is obviously not within the scope of this article to pass on the correct- 
ness of the respective allegations made by the governments involved in 
these incidents. The striking fact is that the Soviet Government has in 
no case claimed the right to open fire on an intruding aircraft without 
warning, but alleged in most of these cases that the intruders had been the 
first to open fire. In some cases where this was not alleged, the Soviet 
fighter was said to have opened fire by way of warning only. The Soviet 
Government, moreover, has sought to emphasize its contention that the 
instructions to Soviet airmen on the treatment of intruders are similar to 
those in force in other countries. It is, furthermore, significant that there 
have been numerous alleged, and several admitted,** cases of deviation of 
Allied aircraft from the corridors prescribed for flights to Berlin over East 
Germany in which the Soviet forces apparently refrained from firing on 
the intruders. 

The Japanese Government, alarmed by reports of frequent and ap- 
parently deliberate flights of unauthorized foreign (Soviet?) aircraft over 
Northern Japan, issued early in 1953 a warning that it would take steps, 
with the support of the United States, to prevent and repel such threats 
to its security. The United States promised to take effective measures, and 
General Clark, the American Commander in the Far East, issued appropri- 
ate instructions. The measures to be taken have not been publicly speci- 
fied, but a Japanese Government spokesman was reported to have said that 
foreign military planes might be shot down if they refused to obey orders 
to land. On several previous occasions American fighters intercepted 
Soviet aircraft over Japan and escorted them to the airspace over the high 
seas without firing a shot.*® On February 16, 1953, however, the United 
States Air Force announced that two Soviet-type fighters had been inter- 
cepted by American aircraft over Japanese territory and ordered to land; 
when the order was ignored, the American aircraft opened fire and damaged 
one of the foreign aircraft, both of which fled toward the Soviet-held 
Kurile Islands. The pursuit by American fighters was said to have been 
broken off ‘‘to avoid violation of Russian-held territory,’’ possibly implying 
a claim to the right of hot pursuit over the high seas. There has been no 
report of any official protest against the action of the American aircraft, 
which was endorsed by the Japanese Government.” 


8 New York Times, July 31, Aug. 1, 5 and 6, 1953; 29 Department of State Bulletin 
(1953) 179, 206-207. Does the Soviet mention of ‘‘proposing’’ that the American 
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An incident involving an American military aircraft intruding behind 
the Iron Curtain with less than tragic results took place late in 1951. On 
November 19, an unarmed American C-47 military transport was en- 
countered by Soviet fighters over Hungary. It landed as ordered. The 
first public announcement of this fact was made by the Soviets on December 
2 or 3, although the United States had conducted a search and made widely 
publicized inquiries from November 19 on. The crew were detained and 
subsequently brought to trial before a Hungarian military tribunal. The 
United States asserted in vain that the aircraft entered Hungarian air- 
space by mistake when it lost its way on a flight from Germany to Belgrade. 
Although charges that the aircraft flew over Hungary with the intention 
of aiding spies and saboteurs were widely publicized, the four members 
of the crew were convicted merely of premeditated crossing of the Hun- 
garian frontier in violation of Hungarian law. They were heavily fined 
(about $30,000 each, with the alternative of three months in prison) and 
the aircraft with its cargo was confiscated by order of the court. The crew 
were said by the Hungarian authorities to have admitted that they knew 
they were over Hungary and should have reported their presence by radio 
and landed at the nearest airport. In order to obtain their immediate 
release the fines were paid under protest by the United States Government 
which, in retaliation, discontinued the issuance of American passports for 
travel in Hungary and closed two Hungarian consulates in the United 
States. The protests of the United States were in part based on the denial 
to American officials of permission to see the defendants and to exercise 
their protective functions, as well as on the probability that the trial was 
unfair. Subsequently, the United States demanded additional informa- 
tion on the trial and on the applicable Hungarian law, as well as access to 
the records of the proceedings before and at the trial, or authenticated 
copies thereof. It also asked the Soviet Government to return the aircraft 
as well as the cargo and other articles carried in it, to supply authenticated 
copies of the records of the interrogation of the American airmen and of 
all reports made with respect to the case, and to provide information on 
the legal basis of the Soviet actions with respect to the aircraft and the 
crew. The Soviet Government refused to receive the demands made upon 
it as misaddressed, while Hungary rejected the demands addressed to it, 
which were thereupon reiterated and again rejected.” 

In March, 1953, the United States Government, in notes to the Soviet 
and the Hungarian governments,” set forth in considerable detail its case 
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against the two governments and demanded payment of the value of the 
aircraft with its equipment and cargo, return of the amounts paid to obtain 
the release of the American airmen, and payment of damages to the airmen 
arising from their detention and treatment as well as of damages to the 
United States. The notes asserted joint and several liability on the part 
of the two governments and proposed, if liability was contested, to refer 
the dispute to the International Court of Justice. The statements of facts 
in the notes may be summarized for the purpose of this article as follows: 
The airplane, while on a flight from Germany to Belgrade, was, unknown 
to the crew, blown off course by winds, and, after flying without the knowl- 
edge of the crew to Rumania, turned west in an attempt to return to the 
base in Germany; the crew, finding that they were lost and running low 
in fuel, made efforts by radio to obtain assistance from persons on the 
ground, believing they were over Yugoslavia. The Soviet and Hungarian 
authorities watched the plane’s flight, knew it was lost and in distress, and 
deliberately withheld assistance until the aricraft was about to enter 
Austria. They also knew of the inquiries and search for the plane made 
by the United States Government. The crew thought they landed in Yugo- 
slavia after the Soviet fighters had shown them to an airfield. Numerous 
irregularities, amounting to violations of international law, were com- 
mitted in the treatment and trial of the airmen after the landing. The 
airmen fully and truthfully answered all proper and relevant questions. 
Neither their testimony nor the flight plan found on board the C-47 sup- 
ported the contention that the crossing into Hungary was premeditated or 
that any crime had been committed by the airmen, who specifically stated 
in the interrogation that they at all times before the landing believed they 
were in Yugoslavia and did not know they were flying over Hungary. 
Numerous statements made by the Soviet and Hungarian authorities about 
the incident and the airmen’s testimony were deliberately false. The air- 
men were deliberately misinformed about their right to appeal the judg- 
ment. The United States Government was refused an opportunity to par- 
ticipate in the trial or to appeal the judgment by which its property was 
ordered confiscated. 

The United States also charged that numerous violations of Hungarian 
law were committed by the Hungarian authorities. It stated, inter alia: 


Applicable Hungarian law required the appropriate Hungarian 
authorities to give warning to the airplane 6026 when it was observed 
over Hungarian territory; to show it to a safe landing place in its 
distress; to notify the Hungarian Foreign Office for the purpose of 
notification thereupon to the United States Government of the presence 
of the plane and crew on Hungarian territory; and to release the plane 
and the crew to the American authorities thereafter. . . .* 


Four American Airmen and the C-47 Airplane 6026 Brought Down in Hungary on 
November 19, 1951 (presented and released March 17, 1953, summarized in 28 Depart- 
ment of State Bulletin (1953) 496). 93 Ibid, 23. 
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The trial by military court was illegal since it was not authorized 
by any statute conferring jurisdiction upon military courts. .. .™* 


The indictment was erroneous in law and should neither have been 
lodged by the prosecutor nor sustained by the court inasmuch as the 
subject of aviation overflights of Hungarian territory does not fall 
within the purview of the statute concerning illegal border crossing 
but is covered by special laws relating to aviation, with materially 
lesser penalties. 

The uncontroverted fact that the crew did not intend to enter or be 
in Hungary at any time, and that their overflying Hungary was un- 
witting and the result of unknown winds which blew the airplane off 
its course, exculpated the accused of any crime under Hungarian law. 
This is specifically provided in the statute relating to aviation over- 
flights and the facts constitute a case of force majeure and therefore a 
defense to any criminal charge under Hungarian criminal law... .* 


In the formulation of its legal position the United States made the follow- 
ing assertions of particular significance for the purposes of this article: 


The United States Government ... believes and asserts that the 
Hungarian Government, aided and abetted by and in concert with 
the Soviet Government, has .. . violated, first, international law; 
second, the provisions of the Treaty of Peace between Hungary and 
the United States, particularly the provisions in Article 2 thereof re- 
lating to human rights; and, third, the provisions of the Treaty of 
Friendship, Commerce and Consular Rights between Hungary and the 
United States, then in effect, particularly the provisions in Articles 1, 
14, 18 and 19 thereof. 

Specifically, and without limiting itself by the enumeration, the 
United States Government asserts that in the circumstances set forth 
above the Hungarian Government is guilty of the wilful and inten- 
tional violation of its international legal obligations and of the wilful 
and intentional commission of internationally unlawful acts, as fol- 
lows : 


(1) It was the legal duty of the Hungarian Government as soon 
as it was aware of the flight of the airplane 6026 over Hungarian terri- 
tory to show it to a safe landing place; the plane having belatedly 
been intercepted and shown to a landing place, it was the legal duty 
of the Hungarian Government to have prevented the arrest of the men 
and the seizure of the plane by the Soviet authorities; and it was 
further the legal duty of the Hungarian Government to have assisted 
the plane and the crew to return promptly to their base in Germany; 
specifically, no provision of the Treaty of Peace with the Soviet Union 
or any other valid treaty obligated or entitled the Hungarian Govern- 
ment to permit such arrest or detention in Hungarian territory by 
Soviet authorities. 

(2) The plane having been brought down in Hungary to the knowl- 
edge of the Hungarian Government, it was the legal duty of the 
Hungarian Government to notify the United States representatives 
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in Hungary, or the superior officers of the airmen in Germany, or other 
appropriate American authorities that the airplane and crew were 
being held in Hungary, and to do so promptly. 

(3) it was the legal duty of the Hungarian Government, knowing 
that the United States Government was engaged in a search for the 
plane and the crew, to have made truthful and affirmative statements 
informing the United States Government that the plane and the men 
were safe and search was unnecessary and it was further the Hun- 
garian Government’s legal duty to reply truthfully to the inquiries 
made of it by the United States Government, and by the Yugoslav 
authorities, beginning on November 19, 1951, concerning the Hungarian 
Government’s knowledge of the whereabouts of the plane and the crew. 

(4) The Hungarian Government was not legally justified in con- 
tinuing the arrest and detention of the crew and the plane, particu- 
larly after these had been turned over to it by Soviet authorities in 
Hungary on December 3, 1951, and the Hungarian Government should 
then have arranged for the immediate turning over of the men and the 
plane to American authorities. 

(5) The arrest, detention and interrogation by the Hungarian au- 
thorities from December 3, 1951 to December 28, 1951, were unlawful 
in principle and unlawful in addition as excessive in length and in 
scope... . 

(7) The detention, trial and conviction of the airmen in the cireum- 
stances of the case constitute a flagrant and manifest denial of justice, 
particularly in that: 

(a) The actions of the Hungarian Government with reference to 
the airmen were in manifest violation of established Hungarian law 
and practice, and they therefore constituted arbitrary and unlawful 
actions directed against American nationals as such. 

(b) No reasonable cause existed for indicting or otherwise charg- 
ing the accused with the violation of any Hungarian law. 

(c) The trial of the accused by military court and under military 
procedure was without legal authority and the court was without 
jurisdiction to try them... . 

(g) The confiscation of the United States airplane 6026 and its 
contents was unlawful since it was not justified by any pre-existing 
Hungarian statute or other provision of law; since the United States 
Government was not given prior notice of the proceedings nor made 
a party thereto and was not permitted to be represented in the pro- 
ceedings; and since the airplane and its contents came into Hungarian 
jurisdiction innocently. .. . 

(8) The Hungarian Government was under a legal duty to return 
the airplane, its equipment, its cargo and other contents, to the extent 
that the Hungarian Government had possession thereof or power to 
effect a return thereof, to the United States Government at the earliest 
opportunity and in any event in response to the United States Gov- 
ernment’s request contained in the note of January 30, 1953, above 
described, or upon the showing of a valid inability to do so it should 
have made payment to the United States Government of the monetary 
value of the property as requested.*® 


96 Ibid. 28-30. Substantially similar assertions, to the extent they were applicable, 
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The assertions made by the United States as to the legal duties of the 
Hungarian Government must be read in the light of the American conten- 
tions, in part quoted above, that the Hungarian authorities in several re- 
spects violated Hungarian law in the treatment of the intruding aircraft 
and its crew. Not altogether clear is the position taken by the United States 
in these notes with respect to the judicial jurisdiction of a state over 
intruding foreign military aircraft. Although in paragraph (7) of the 
note to Hungary, quoted above, no contention appears to be made that such 
aircraft is generally immune by international law from the jurisdiction of 
the territorial sovereign, a previous passage in the same note may lend 
itself to a different interpretation: 


The United States Government calls attention to the fact that the 
Hungarian Government refused to permit the United States Govern- 
ment to be represented at the trial, to offer evidence or to participate 
in any appeal, and the United States Government therefore cannot be 
bound by any judgment in this case against United States property, 
and it asserts further that no Hungarian military court or other 
tribunal or agency of the Hungarian Government had any lawful 
authority to order the confiscation of the United States property in 
question and such act of confiscation, if it took place, was legally null 
and void." 
This passage, however, must probably be read in conjunction with the 
assertion in paragraph (7)(g), quoted above, that the confiscation ‘‘was 
not justified by any pre-existing Hungarian statute or other provision of 
law.’’ No contention was made, in any event, that the members of the 
crew were by international law immune from Hungarian jurisdiction by 
reason of their status as such or as members of United States armed forces 
on an official mission. 


What general conclusions may be drawn as to the standards of inter- 
national law governing the treatment of intruding aircraft? Mere ab- 
stention by states from the exercise of certain powers need not signify 
that they regard such exercise as unlawful. The abstention may be due 
to considerations of expediency or humanity, or simply to the unavail- 
ability of effective means. It may not suffice, therefore, to show the ex- 
istence of a rule of customary international law.** More persuasive is 
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acquiescence vel non in a claim of a legal right, privilege or immunity by 
another state. Also significant may be the legal trappings in which certain 
acts are clothed and the justification advanced for them. If a rule of 
international law is not well settled, moreover, it is proper in ascertaining 
its existence and scope to resort to analogies and to general principles of 
law recognized by civilized nations ** and to take into account the dictates 
of the general interest of the world community and of the states that com- 
pose it, as well as of reason, morality and humanity.’ In the light of 
these considerations, it is believed that certain standards of international 
law with respect to the treatment of intruding aircraft may be regarded as 
established or in the process of being established. These standards *** may 
be outlined as follows: 


(1) Intruding aircraft must obey all reasonable orders of the territorial 
sovereign, including orders to land, to turn back, or to fly on a certain 
course, unless prevented by distress or force majeure. No intruding air- 
craft, whatever the cause of the intrusion, is entitled to resume its flight 
without the express or tacit consent of the territorial sovereign.*®” 

(2) In its efforts to control the movements of intruding aircraft the 
territorial sovereign must not expose the aircraft and its occupants to un- 
necessary or unreasonably great danger—unreasonably great, that is, in 
relation to the reasonably apprehended harmfulness of the intrusion. The 
application of this standard must of necessity be flexible and take into 
account a large variety of factors. The increasing speeds of aircraft and 
the tremendous destructive power of new atomic and other weapons, as 
well as the memory of Pearl Harbor, make it impossible to impose any 
rigid restrictions upon the freedom of a state to guard itself against sudden 
attack or hostile reconnaissance. Among the many relevant factors may 
be the character of the intruding aircraft and the probable motives for 
the intrusion, the proximity of the intrusion to important installations or 
to areas in which armed hostilities (whether or not legally amounting to 
war) are being carried on, the frequency and regularity of intrusions by 
aircraft of a particular state, and the availability of means for controlling 
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the intruder’s movements.’ In time of peace, intruding aircraft whose 
intentions are known to the territorial sovereign to be harmless must not 
be attacked even if they disobey orders to land, to turn back or to fly on 
a certain course. The territorial sovereign, of course, may not always 
be in a position to ascertain at once the reasons for the intrusion or the 
real nature of the aircraft. In cases where there is reason to believe that 
the intruder’s intentions may be hostile or illicit, a warning or order to 
land should normally be first given and the intruder may be attacked if it 
disobeys. Neutral practices in time of war may be regarded as special 
applications of the standard here stated, justified by the neutral duty to 
prevent the transit of combat belligerent aircraft and by well-founded 
apprehensions that the intruders may bomb neutral territory by mistake. 
This standard may be regarded as a special application to aviation of 
a more general standard of international law restraining states, in the ex- 
ercise of their otherwise undoubted sovereign powers, from unnecessarily 
or unreasonably endangering the lives and property of foreign nationals.’ 


108 In 1939 a Netherlands decree provided that intruding aircraft discovered by 
Netherlands military aircraft would be ordered by special signals to land and must 
obey the orders, but warned that the intruders would be exposed to serious risk since 
the giving of signals might not always be possible and ‘‘no warnings will as a rule be 
given by the anti-aircraft units.’? De4&k and Jessup, op. cit., Supplement (1940), pp. 
823 (8)-823(9). 

104 The killing of foreign nationals by border guards was a basis of awards by the 
U. S.-Mexican General Claims Commission under the Convention of Sept. 8, 1923, even 
where, as in the Garcia case, the killed person was illegally crossing the border and the 
guards had no other means of stopping him. In this case the Commission cited with 
approval the view that ‘‘human life may not be taken either for prevention or for 
repression, unless in cases of extreme necessity.’’ It noted that U. S. orders did not 
authorize firing on unarmed persons supposed to be engaged in smuggling or illegal 
crossing, and laid down the following principles: ‘‘In order to consider shooting on the 
border by armed officials of either Government (soldiers, river guards, custom guards) 
justified, a combination of four requirements would seem to be necessary: (a) the act 
of firing, always dangerous in itself, should not be indulged in unless the delinquency 
is sufficiently well stated; (b) it should not be indulged in unless the importance of 
preventing or repressing the delinquency by firing is in reasonable proportion to the 
danger arising from it to the lives of the culprits and other persons in their neighbor- 
hood; (c) it should not be indulged in whenever other practicable ways of preventing 
or repressing the delinquency might be available; (d) it should be done with sufficient 
precaution not to create unnecessary danger, unless it be the official’s intention to hit, 
wound, or kill. In no manner the Commission can endorse the conception that a use 
of firearms with distressing results is sufficiently excused by the fact that there exist 
prohibitive laws, that enforcement of these laws is necessary, and that the men who 
are instructed to enforce them are furnished with firearms.’’ United Nations, Reports 
of International Arbitral Awards, Vol. 4, pp. 119, 121-122. See also the Swinney 
case, tbid., p. 98, and the Falcon case, ibid., p. 104, and the correspondence between the 
U. 8. and Great Britain concerning the killing of Walter Smith and the wounding of 
Charles Dorsch on the Canadian border, resulting in the payment of an indemnity, 
Foreign Relations of the United States, 1915, pp. 414-423; but cf. the McMahan and 
Strickland cases, U. 8.-Mexican General Claims Commission, United Nations, Reports of 
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(3) Intruding aircraft, whether military or not, and whatever the cause 
of the intrusion, are generally not entitled to the special privileges and 
immunities customarily accorded to foreign warships. They and their 
occupants may be penalized by the territorial sovereign for an intrusion 
not privileged by reason of distress or mistake (see below). The propriety 
of the exercise of jurisdiction by the territorial sovereign over the intruding 
aircraft and their occupants is further determined by other normally ap- 
plicable rules of international law. 

(4) Despite the unqualified assertions of the sovereignty of the subjacent 
states over the airspace and the express prohibitions of unauthorized 
entry of foreign state aircraft which are found in international conventions, 
there is a right of entry for all foreign aircraft, state or civil, when such 
entry is due to distress not deliberately caused by persons in control of the 
aircraft and there is no reasonably safe alternative. In such cases, the 
entry may be ‘‘intentional’’ in the sense that the pilot knows he is entering 
foreign airspace without express permission, but the probable alternatives, 
such as crash landing or ditching, expose the aircraft and its occupants to 
such unreasonably great risk that the entry must be regarded as forced by 
circumstances beyond the pilot’s control (force majeure). Foreign air- 
craft and their occupants may not be subjected to penalties or to unneces- 
sary detention by the territorial sovereign for entry under such circum- 
stances **° or for entry caused by a mistake, at least when the distress or 


International Arbitral Awards, Vol. 4, pp. 486, 496. See also the I’m Alone case, in 
which an indemnity was in effect awarded for the intentional sinking by the U. S. Coast 
Guard after hot pursuit of a Canadian vessel suspected of rum-running when it ap- 
parently could not be overtaken and boarded. Jbid. Vol. 3, p. 1609; see also 2 Hackworth 
703, and for amplification of the facts and discussion, this JOURNAL, Vol. 23 
(1929), p. 351, Vol. 29 (1935), pp. 296, 326; and Fitzmaurice in British Year Book 
of International Law, 1936, Vol. 17, p. 82. The same principle has been applied 
by international tribunals in cases involving the use of violence for the purpose of 
enforcing lawful orders, effecting arrests or quelling disturbances. See, in the U. S.- 
Mexican General Claims Commission, the Roper, Brown and Smail cases, United Nations, 
Reports of International Arbitral Awards, Vol. 4, pp. 145, 149, the Stephens case, ibid., 
p. 265, and the Kling case, ibid., p. 575. But ef. the Cadenhead case, American and 
British Claims Arbitration, Report of Fred K. Nielsen (1926), p. 505. Cf. also the 
award in the Naulilaa incident between Germany and Portugal, United Nations, Reports 
of International Arbitral Awards, Vol. 2, pp. 1011, 1025, and the Pugh case between 
Great Britain and Panama, ibid., Vol. 3, p. 1439. On the doctrine of abuse of rights 
in international law, see, in general, Lauterpacht, The Function of Law in the Inter- 
national Community (1933), pp. 286-306. 

Cf. Cacopardo, Diritto Aeronautico di Guerra, pp. 47-48, 53. 

105 For analogous standards in maritime law, see Jessup, op. cit., note 2 above. By 
analogy with maritime law, aircraft under the control of unauthorized persons such as 
deserters, mutineers or thieves may be regarded as entitled to similar treatment, although 
such persons may not be. Aircraft flown by such persons to foreign states have been 
commonly returned in practice. See 22 Department of State Bulletin (1950) 595-599; 
New York Times, March 17, May 19, 20, 22, Sept. 25, 1953; Aviation Week, April 6, 
1953, p. 7. 
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mistake has not been due to negligence chargeable to the persons in control 
of the aircraft.'°* 

The full acceptance of this standard in practice may be impeded by 
security considerations, since simulated ‘‘distress’’ could be used as a ruse 
to gain access to restricted areas and installations,’ but it may be pos- 
sible to reduce this risk to a minimum by properly planned precautions on 
the part of the territorial sovereign, which, of course, is entitled to conduct 
a full investigation into the circumstances of the intrusion, to inspect and 
search the aircraft and its contents, and to search and question its 
occupants. 

(5) The internment of belligerent aircraft and their occupants in neu- 
tral territory is governed by special rules. 


106 The view that intrusions attributable to negligence may not be privileged is sup- 
ported, inter alia, by the German cases cited in note 30 above, by the opinions of some 
writers (notably Fauchille and Oéx, note 5 above), and by statutory provisions such as 
Art. 88 of the Swiss Law on Air Navigation of Dec. 21, 1948, which penalizes flights in 
violation of a prohibition, whether the violation is intentional or due to negligence, 
Recueil des Lois Fédérales, 1950, Vol. I, pp. 491, 509; see also Riese and Lacour, 
Précis de Droit Aérien (1951), p. 320. It may be debatable, however, whether the test 
of negligence in such complicated and highly specialized procedures as air navigation 
should be relied upon as meaningful or just, unless the negligence is so evident as to 
amount to recklessness or constructive intent. Furthermore, distinction should, perhaps, 
be drawn between a mistake in geographical location or direction of flight on the one 
hand, and a mistake as to the legal situation of the intruder—for example, a mistaken 
belief that the entry has been authorized by the territorial sovereign—on the other hand. 

Does the right of entry in distress imply a right to receive reasonable assistance 
through locally available facilities in locating an airfield and making the landing? 
Security considerations may lead to the withholding of such assistance in some situations. 
Cf. the difficulties reported to have been encountered by a British military aircraft in 
attempting an emergency landing at the Thule Air Force Base in Greenland, New York 
Times, Sept. 20, 1952. 

107 For an instance, see Arnold, Global Mission (1949), p. 204; cf. the incident at 
Thule, cited above, note 106. 


WAR REPRISALS IN THE WAR CRIMES TRIALS AND IN 
THE GENEVA CONVENTIONS OF 1949 


By A. R. ALBRECHT 
Of the District of Columbia Bar 


The war crimes trials following the second World War and the Geneva 
Conventions of 1949 have posed a question about war reprisals which is 
likely to be important in any future war and which has immediate prac- 
tical significance in the current wars in Asia. On the one hand, the trials 
have transformed the previously sketchy rules on reprisals into a more 
comprehensive and elaborate system of control. On the other hand, the 
Geneva Conventions have provided for almost the complete abolition of 
reprisals in the very area for which the rules of control were formulated. 
Moreover, the conventions remain unratified by many of the major Powers,’ 
of which at least one has already demonstrated its inability to observe the 
abolition of reprisals? The core of the problem concerns reprisals 
against civilian persons in occupied territories, for this was by far the most 
significant point in the trials on reprisals and was the subject of the most 
outstanding innovation introduced by the Geneva Conventions. Neverthe- 
less, the issues raised by the contradiction between the trials and the 
conventions cannot properly be discussed without reference to the general 
theory of war reprisals. 

War reprisals may be defined as otherwise illegitimate acts of warfare 
which under certain conditions may legally be used by a belligerent 
against the enemy in order to deter the enemy from a repetition of his 
prior illegal acts and thus to enforce compliance with the generally recog- 
nized rules of war.* The practice of some form of reprisals in war dates 


1 Thus far twenty-four states have ratified the Geneva Convention of 1949: Austria, 
Belgium, Chile, Czechoslovakia, Denmark, Egypt, El Salvador, France, Guatemala, Holy 
See, India, Israel, Italy, Lebanon, Liechtenstein, Luxembourg, Mexico, Monaco, Norway, 
Pakistan, The Philippines, Spain, Switzerland, and Yugoslavia. Japan, Jordan, San 
Marino and South Africa have adhered to the conventions. 

2See footnote 108 below. 

8 Oppenheim, International Law (7th ed., 1952), Vol. II, pp. 561 ff. Substantially 
similar definitions may be found in the American Rules of Land Warfare (1940), p. 89, 
par. 358, and the British Manual of Military Law (1929), p. 85, cf. Amendments of 
1936, par. 452. The term has a special meaning in French domestic law; see Trial of 
Jean-Pierre Lex, War Crimes Reports, Vol. 7 (1948), pp. 74-75; Trial of Hans Szabados, 
War Crimes Reports, Vol. 9 (1949), p. 60; and Trial of Carl Bauer, War Crimes Re- 
ports, Vol. 8 (1949), pp. 19-20. For the distinctions among French writers between 
‘*représailles,’’ ‘‘rétorsions,’’ ‘‘réparations,’’ and ‘‘sanctions,’’ see De La Briére, 
Recueil des Cours de l’ Académie de Droit International, Vol. 11 (1928), p. 240. Compare 
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back at least as far as Alexander the Great* and seems to have enjoyed 
universal acceptance until modern times, when humanitarian sentiments, 
which were shocked by their cruelty, brought about a movement for their 
limitation.» This movement led to the prohibition of reprisals against 
prisoners of war in the Geneva Convention of 1929.° The excesses of the 
second World War, particularly under the changed conditions of warfare, 
demonstrated the inadequacy of the existing limitations and gave new im- 
petus to the movement for reform, not only for general humanitarian 
reasons, but also to prevent the disintegration of the whole body of the laws 
of war, which were seriously threatened by the new and wide use of 
reprisals or the pretext of reprisals.’ It was in response to this new 
impetus that the divergent developments in the war crimes trials and the 
Geneva Conventions of 1949 took place. 

The function of the law of war reprisals is to provide a sanction for the 
rules of war, particularly to specify the conditions under which reprisals 
may legally be exercised. There are two basic assumptions underlying 
the attempt to regulate the conduct of war in this manner. The first is that 
it is possible within reasonable limits to establish and apply legal rules 
which will regulate the use of reprisals so that proper reprisals may be 


other definitions: Jessup and De&k, Encyclopedia of the Social Sciences, Vol. XIII 
(1934), p. 315; Politis, Revue Générale du Droit International Public, Vol. XXXI 
(1924), p. 7; Hyde, International Law (1945), Vol. II, p. 1662; Clark, this JourRNAL, 
Vol. 27 (1933), p. 694; McNair, Transactions of the Grotius Society, Vol. 11 (1926), 
p. 35; and Maccoby, Cambridge Law Journal, Vol. 2 (1924), p. 70. 

4See Wilkinson, Law Magazine and Review, Vol. XL (1914-1915), p. 294. See also 
Dareste, Revue des Etudes Grecques (1870), p. 316; Spiegel, this JouRNAL, Vol. 32 
(1938), p. 64; Clark, loc. cit., p. 694; and Latrie, Du Droit de Marque ou Droit de 
Représailles au Moyen Age (1875). 

5 See Westlake, International Law, Vol. II (1913), p. 123; Spaight, War Rights on 
Land (1911), p. 463, and Bordwell, Law of War (1908) p. 109. 

6 Art. 2, Sec. 3, of the Geneva Convention of July 22, 1929, relative to the Treatment 
of Prisoners of War, provided: ‘‘ Measures of reprisals against them are forbidden.’’ 
Art. 50 of the Hague Convention of 1899 respecting the Laws and Customs of War on 
Land provided: ‘‘No collective penalty, pecuniary or otherwise, shall be inflicted upon 
the population on account of the acts of individuals for which it cannot be regarded 
as collectively responsible,’’ but this was without prejudice to the question of reprisals. 
The exclusion of reprisals from the scope of Article 50 was not stated in the convention 
itself but in the Rolin Report thereon. See Reports of the Hague Conferences of 1899 
and 1907 (1917), p. 152; Trial of General von Mackensen, War Crimes Reports, Vol. 8 
(1949), p. 4, and Trial of Wilhelm List and Others, ibid., p. 78. See also British 
Manual of Military Law (1929), p. 85 of Amendments of 1936, par. 452 and footnote 
2, and American Rules of Land Warfare (1940), p. 86, par. 344. 

7** Among other factors which may limit, or until recently have limited, the effective- 
ness of the rules of war may be mentioned: (a) the institution of reprisals which, though 
designed to ensure the observance of rules of war, have systematically been used as a 
convenient cloak for disregarding the laws of war... .’’ History of the United 
Nations War Crimes Commission and the Development of the Laws of War (1948), 
p. 29. 
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distinguished from mere pretexts for violation of the laws of war. As 
experience has shown, this is a task of extraordinary difficulty. The 
difficulty lies both in the formulation of principles which can be readily 
applied in changing conditions of war and also in the ascertainment of 
the relevant facts to which such principles must be applied. Recent im- 
provements in the techniques of war have exacerbated the problem by 
casting doubts upon many of the rules of war, on which the doctrine of 
reprisals is completely dependent. At the same time, however, they have 
so conspicuously broadened the scope of warfare that, short of the un- 
likely solution of total abolition of war, the possibility of a workable law 
of reprisals to enforce the international rules of war has become a matter 
of importance. 

The second basic assumption underlying the attempt to regulate the 
conduct of war through reprisals is that once a clear and readily ap- 
plicable doctrine has been established and there is some machinery for the 
ascertainment of facts, then the legal threat or use of reprisals will have 
the desired effect, that is, to provide restitution for the damage done by 
the enemy or to produce a change in his conduct or, preferably, both. 
Neither the second World War nor any earlier wars can provide the basis 
for a reliable estimate of the extent to which the institution of reprisals 
has succeeded in its function of enforcing compliance with the rules of war. 
Not only are there no adequate reports of the success and failure of the 
proper use of reprisals or the reasons for such success or failure, but the 
extent to which the mere threat of reprisals has prevented infractions of 
the rules of war which might otherwise have occurred must always remain 
an imponderable factor. Nevertheless, the practice or the threat of re- 
prisals, insofar as either may work, is the only protection against an 
unscrupulous enemy in war.® 

The two different lines of development in the doctrine of war reprisals 
which are exemplified respectively in the war crimes trials and the Geneva 
Conventions of 1949 reflect a fundamental difference of approach which 
may be stated in terms of the above-mentioned assumptions. The move- 
ment for the improvement of the rules controlling the practice of war 
reprisals is based upon the view that there must be a sanction of reprisals 
to enforce the rules of war and that rules of reprisal can be adequately 


8 See Trial of Hans Rauter, War Crimes Reports, Vol. 14 (1949), p. 123; Trial of 
Franz Holstein and Others, ibid., Vol. 8 (1949), p. 27; and Lord Wright’s Foreword 
to the History of the United Nations War Crimes Commission and the Development 
of the Laws of War (1948), p. vi. 

®The American Rules of Land Warfare, op. cit., p. 89, par. 358(b), states: ‘‘. . 
commanding officers must assume responsibility for retaliative measures when an un- 
scrupulous enemy leaves no other recourse against the repetition of barbarous out- 
rages.’’ The British Manual of Military Law, op. cit., p. 85, par. 452, states: ‘‘... 
They [reprisals] are by custom admissible as an indispensable means of securing legiti- 
mate warfare.’’ 
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formulated and properly applied which are reasonably likely to have 
the desired effect. The movement for the abolition of reprisals is based 
upon the view that, on the whole, reprisals are more a threat to the laws 
of war than a sanction for their protection because such rules cannot be 
adequately formulated or properly applied, and in any case are not likely 
to produce the desired results. 

It is now proposed to examine in their turn both the war crimes trials 
and the Geneva Conventions of 1949 for their bearing on this issue.’® 


THE War CrIMEsS TRIALS 


The rules on reprisals which were developed in the course of the war 
crimes trials fall into two generai groups: (1) the rules governing the 
preliminary conditions which must be satisfied before there can be any 
resort to reprisals; and (2) the rules governing the operative conditions 
which must be satisfied in the exercise of reprisals. 


I. PRELIMINARY CONDITIONS 
1. Illegal Act Giving Rise to Reprisals 


Reprisals are legal only if they are justified, in the first instance, as a 
counter-measure to some prior illegal act of the enemy. Does the initiation 
of a war of aggression constitute such an act? In the Trial of Hans 
Rauter,* the defendant was accused of war crimes against the inhabitants 
of The Netherlands during the German occupation. His main defense was 
that his actions were justified as reprisals for violations of the rules of war 
committed by the Dutch. The Netherlands Special Court of Cassation 
rejected this defense on the theory that since the original wrong lay with 
Germany as the initiator of an unprovoked war of aggression against The 
Netherlands, The Netherlands was entitled to resort to reprisals against 
Germany, but that Germany had no right to take counter-reprisals against 
The Netherlands.*? 

There is no question that if an act is a proper reprisal, then it is a legal 
measure and it cannot lawfully be the excuse for counter-reprisals.** 


10In discussing the war crimes trials reference will also be made to the American 
and British war manuals, which were relied upon by the tribunals. See also Oppen- 
heim, International Law (7th ed., 1952), Vol. II, p. 561. 

11 Op. cit. 

12 Trial of Hans Rauter, op. cit., pp. 134-135. 

18 Nevertheless, during the second World War Hitler ordered the reprisal execution 
of Allied airmen who bombed non-military targets in reprisal for German use of the 
V-1. See Major War Criminals Tribunal, Pt. 6 (1946), p. 128, and Pt. 11 (1947), 
p. 102. The V-weapons were themselves supposed to be weapons of retaliation, the 
‘*V’? signifying ‘‘ Vergeltungswaffen,’’ which means ‘‘retaliation weapon.’’ Germany’s 
Lieutenant-General Dittmar described them as ‘‘true weapons of retaliation.’’ See 
Spaight, Air Power and War Rights (1947), p. 53. 
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Nevertheless, the rule that unprovoked aggression may constitute the 
ground for reprisals by the victim cannot be regarded as a desirable one. 
It means that the ‘‘victim’’ may take almost unlimited reprisals, chiefly 
because there is no hope of any reasonable measure of reprisals against the 
illegal act of unleashing war, while the aggressor, on the other hand, is not 
entitled to have any recourse to reprisals against the acts of the ‘‘victim,’’ 
since the latter are theoretically legal. In practice this rule would lead 
to the breakdown, or at least the serious impairment, of the laws of war 
by making their very applicability a point of dispute between the bel- 
ligerents. This problem has been recognized in the view, generally adopted 
by writers, that for the purposes of the application of the rules of warfare, 
there should be no distinction between legal and illegal wars.** The United 
States Military Tribunal at Nuremberg agreed with this position in the 
Trial of Wilhelm List,® deciding upon the basis of the rules in the American 
and British military manuals,’* that, regardless of the legal responsibility 
for the origin of the war, reprisals may be taken against the inhabitants of 
an occupied state to ensure that the latter will do their duty under inter- 
national law.*’ 

There was another and perhaps sounder basis for the decision in the 
Rauter case that the Germans had no right to take reprisals. The Court 
of Cassation mentioned that Germany lost the right to take reprisals be- 
cause of her violations of the laws of war incident to the aggression.** It 
is difficult to deny the cogency of this view. The rule of law requiring 
obedience by the inhabitants of occupied territory towards the occupying 
Power is conditional: such obedience is due only in return for observance 
of the rules by the occupant himself. This means that Germany could not 


14 See Oppenheim, op. cit., p. 217. 

15 Trial of Wilhelm List, op. cit., p. 59. See British Manual of Military Law (1929), 
p- 72 of Amendments of 1936, par. 384, and American Rules of Land Warfare (1940), 
p. 78, par. 301. 

16 See the American Rules of Land Warfare (1940), p. 86, par. 344, and the British 
Manual of Military Law (1929), p. 72 of Amendments of 1936, par. 386. 

17 Trial of Wilhelm List, op. cit., p. 65. Compare Trial of Hans Rauter, op. cit., 
pp. 127, 129-130. For the treatment of the special argument of the defense based on 
the alleged violation of the terms of surrender to the Nazi forces, see pp. 124-125. 
The view has been advanced that the duty owed by the inhabitants of occupied territory 
towards the occupying Power should not be regarded as an obligation imposed directly 
by international law, but rather as an obligation imposed by the occupant which interna- 
tional law will recognize as long as it is reasonable. See Baxter, in British Year Book 
of International Law, Vol. 27 (1950), p. 235. The significance of this distinction, how- 
ever, is not entirely clear where reprisals are concerned. It would seem that violation of 
a duty imposed by the occupant and recognized by international law would just as much 
constitute the type of offense which justifies a reprisal as would a violation of inter- 
national law. If the theory means that there is no duty towards the occupying Power 
whose violation can justify reprisals, then it is open to the same objections as other 
theories which prevent the use of reprisals in occupied lands. See infra, p. 595. 

18 Trial of Hans Rauter, op. cit., pp. 127 and 137. 
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legally take reprisals for the disobedience of her subjugated populations 
when her own disregard for her duties towards them had already released 
them from their obligations towards her.’® 


2. Perpetrator of the Illegal Act 


The illegal act which forms the basis of reprisals must be an offense by 
the enemy—but precisely whose offense must it be? The American Rules 
of Land Warfare say: ‘‘Illegal acts of warfare justifying reprisals may 
be committed by a government, by its military commanders, or by a com- 
munity or individuals thereof, whom it is impossible to apprehend, try, 
and punish.’’*° There is no reason to believe that in general the theory or 
the practice has been different. In the Rauter case the view of the Dutch 
court was that the illegal act justifying reprisals could only be an act of 
state, represented by its organs, and not one of individual members of the 
population.** 

So far as is known, the Rauter case is the only authority for this proposi- 
tion, which seems to run counter to the general theory of reprisals.*? The 
intolerable situation into which an occupant would be placed by the ‘‘act 
of state’’ theory can be illustrated by the facts of the very case in which the 
principle was enunciated. During the German occupation of The Nether- 
lands there existed a widespread resistance movement among the popula- 
tion which frequently resulted in acts of violence against the Germans and 
their installations. Although it was in exile, the Netherlands Government 
in London kept up a constant and successful campaign of incitement against 
the German authorities both by means of the wireless and by sending 
weapons. It may be, as the Netherlands Special Court said, that ‘‘the 
Netherlands Government was justified in inciting to resistance .. . and it 
cannot be reproached for having had arms dropped for this purpose on 
occupied Netherlands territory from aeroplanes,’’** but it may be im- 
possible, in the face of such facts, for the occupying forces to observe their 
duties to the inhabitants and exercise no reprisals.** 


3. Requirement of Previous Attempt to Punish the Guilty 


Once the requisite illegal offense has occurred, a reprisal is not auto- 
matically justified, for there must first be an attempt to find, try, and 


19 The question whether guerrilla activities constitute a basis for reprisals was touched 
upon in the Trial of Carl Bauer, op. cit., p. 17, and the Trial of Gerhard Flesch, War 
Crimes Reports, Vol. 6 (1948), p. 115. The question whether resistance activities 
justify reprisals was involved in the Trial of Franz Holstein, ibid., Vol. 8 (1949), p. 29. 

20 Op. cit., p. 89, par. 358(¢). See also the British Manual, op. cit., p. 85, par. 453. 

21 Trial of Hans Rauter, op. cit., p. 132. 

22See the American Rules of Land Warfare, op. cit., p. 89, par. 358(d), and the 
British Manual of Military Law, op. cit., p. 85, par. 458. 

23 Trial of Hans Rauter, op. cit., p. 125. 
24The problem is more vividly presented in the List case, op. cit., pp. 38, 56. 
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punish the guilty, which will usually require some investigation into the 
facts. Punishment of the guilty is in all cases preferable to reprisal action 
and removes the excuse for reprisals. The American Rules state: ‘‘The 
rule requiring careful inquiry into the real occurrence will always be fol- 
lowed unless the safety of the troops requires immediate drastic action 
and the persons who actually committed the offense cannot be ascer- 
tained.’’*> How far the investigation and search for the guilty must 
proceed before reprisals can be exercised must always be a relative matter 
depending on the circumstances of each case. The most relevant criteria 
for determining the answer to this question would be, as the American 
Rules suggest, the urgency of the need for retaliation and the chances of 
identifying and then securing the guilty parties for trial and punishment. 
The inquiry should always proceed far enough, however, to make sure that 
the illegal offense has in fact been committed by the enemy, for it would 
never be proper, no matter how urgent the circumstances, to exercise re- 
prisals for an occurrence not clearly due to enemy action.*® 

It would seem to be in the interest of the occupying authority as well as 
in the interest of justice that every effort be made to apprehend the actual 
perpetrator of the offense before resorting to reprisals,** but it is difficult to 
formulate this principle in terms of a general rule. The best that can be 
done is to require that there be a thorough examination of every source 
which is reasonably likely to lead to information about the guilty party 
except to the extent that the safety of the troops or some other emergency 
makes immediate action imperative. 


4. The Duty to Resort to Protest and Other Means of Redress 


Even after it has been determined that the perpetrators of the illegal 
offense are unascertainable or unavailable for trial and punishment, the 
right to resort to reprisals does not follow as a matter of course. There is 
a duty to exhaust every other means of redress short of reprisals. Like 
the requirement of an attempt to punish the guilty party, this is a rule of 
reasonableness, which must depend upon the circumstances of the par- 


25 American Rules of Land Warfare, op. cit., p. 90, par. 358(f). See also the British 
Manual of Military Law, op. cit., p. 85, par. 456. 

26 See Trial of Wilhelm List and Others, op. cit., pp. 44, 78; also the Trial of General 
von Mackensen and General Maelzer, op. cit., p. 5. 

27 Hitler himself is alleged to have expressed the view that punishment of the guilty 
was more important than reprisal measures. See Major War Criminals Tribunals, 
Pt. 11 (1947), p. 170. The statement is reported in the testimony of Dr. H. H. Lemmers, 
Chief of the Reich Chancellery, in the Trial of Field Marshal Keitel. General von 
Falkenhorst was even more emphatic on this point and requested that more time be 
devoted to searching for the guilty. See Major War Criminals Tribunal, Pt. 5 (1946), 
p- 132. So did General Wuehlisch, the German Chief of Staff in Holland, whose 
opposition to the indiscriminate reprisals of General Rauter caused the latter to com- 
plain to Himmler. See Trial of Hans Rauter, op. cit., pp. 103-104. 
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ticular case. But the flexibility of the rule does not constitute a license 
to interpret it to suit any purpose, for it imposes a positive compulsion to 
use every method other than reprisals which might reasonably be expected 
to obtain redress, or else to justify departure from this rule by proving 
necessity. In the words of the American Rules, reprisals are ‘‘adopted 
... only as an unavoidable last resort... ’’ *® 

What are some of the ‘‘other means’’ which a belligerent may be expected 
to use before resorting to reprisals? One of the most important is a 
protest to the offending Power.*® Where redress has been obtained through 
protest, the right to reprisals ceases forthwith.*° The public warning is 
similar to the protest, with which it may be combined, but it has a special 
use in the administration of occupied territories. Here there is frequently 
no state organization to represent the population whose members are guilty 
of the illegal acts, or, if a state organization exists, it is either in exile and 
not recognized by the occupant or else completely subservient to him. The 
normal protest is then impossible or useless. There must be a protest or 
warning to the people, followed by retaliatory measures if the warning is 
not heeded. Of course, if the warning is heeded, and satisfaction given, 
then there can be no legal reprisals.** 

The chief form of reprisal in the administration of occupied territories 
is the use of hostages.** A public warning to the population is a pre- 
requisite to the exercise of reprisals against hostages who are taken to 
ensure the good conduct of the population. According to the United States 
Military Tribunal at Nuremberg in the List case, 


It is essential to a lawful taking of hostages under customary law that 
proclamation be made, giving the names and addresses of hostages 


28 Op. cit., p. 89, par. 358(b). See also the British Manual, op. cit., p. 85, par. 454. 

29 See American Rules of Land Warfare, op. cit., p. 86, par. 346(b), and British 
Manual of Military Law, op. cit., p. 85, par. 456. See also Trial of General von 
Mackensen, op. cit., p. 5. 

80 It is so seldom that a belligerent state will admit to its enemy that it was guilty of 
a violation of the laws of war and offer redress, that there is little authority on what 
constitutes sufficient redress to end the right to reprisals. A belligerent which violates 
the Regulations Respecting the Laws and Customs of War on Land, annexed to the 
Hague Convention (IV) of 1907, may be liable under Art. 3 of that convention to pay 
compensation for the wrong. Art. 3 reads: ‘‘A belligerent party which violates the 
provisions of the said Regulations shall, if the case demands, be liable to pay compen- 
sation. It shall be responsible for all acts committed by persons forming part of its 
armed forces.’’ 

81 See British Manual, op. cit., p. 86, par. 460. An instance is recorded of how a 
wounded German officer had been taken prisoner by the Dutch resistance. The Ger- 
mans declared that if the officer were released within 24 hours there would be no re- 
prisals. The officer was released, having received medical care from the Dutch soldiers 
who had captured him. In spite of their pledge, however, the Germans exercised re- 
prisals on the village of Putten. See Major War Criminals Tribunal, Pt. 5 (1946), 
p. 322. 32 See discussion infra, at pp. 602 ff. 
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taken, notifying the population that upon the recurrence of stated 
acts of war treason that the hostages will be shot.** 

Various other types of measures may be employed in occupied lands in 
connection with public warnings before reprisals are used.** Which and 
how many of these measures must be taken before there can be a legitimate 
resort to reprisals will vary from one situation to another, but a good case 
for reprisals will not be made out unless there is proof of a compelling 
reason why these or similarly mild measures could not have been employed 
before reprisals were used.*® 


5. Requirement of Judicial Hearing 


Several of the war crimes cases refer adversely to the absence of judicial 
hearings before reprisals,** but it was only in the Zrial of Wilhelm List 
and Others that this matter was given more than perfunctory attention. 
Although counsel had not mentioned the matter in argument,*’ the Tribunal 
stated that a court-martial proceeding was essential for the execution of 
hostages and reprisal prisoners.** 

Except for its reference to ‘‘a fair trial before a judicial body,’’ the 
Tribunal did not specify any minimum standards for the judicial hearing 
or state what rights the hearing should afford to the potential victims. A 
fair trial in the sense of an impartial inquiry into the guilt of the accused 
would be out of the question for the reason that a judicial hearing on 
reprisals would not be concerned with the guilt of the potential victim but 
solely with the problem whether the legal prerequisites of legitimate 
reprisals had been fulfilled. It is unlikely that the potential victim of the 
reprisal action would have sufficient information at his disposal to challenge 
the allegations that these prerequisites have been fulfilled. Consequently 
he would probably need to rely heavily on the fairness of the deliberative 
body in accepting proof of facts. Admittedly the entire proceeding is 
subject to grave abuses, but the very need for it may help to increase in 
some degree the realization of the gravity of exercising reprisals and add 
to the protection of potential victims.*® 


83 Trial of Wilhelm List and Others, op. cit., pp. 44, 61, 62, 64, 78, 79, 85. See also 
Waltzog, Recht der Landkriegsfiihrung (1941) p. 83, in Trial of Albert Kesselring, 
War Crimes Reports, Vol. 8 (1949), p. 12. 

84 In the Trial of Wilhelm List the United States Military Tribunal suggested numer- 
ous procedures before resorting to reprisals against hostages. See Trial of Wilhelm 
List and Others, op. cit., pp. 61-62. 

35 See British Manual, op. cit., p. 85, par. 457. 

36 See, for example, the Trial of Gerhard Flesch, op. cit., p. 119, where it is pointed 
out that the executions of Norwegian citizens without previous trial could not be 
justified as reprisals. 

87 Trial of Wilhelm List and Others, op. cit., p. 85. 

88 See ibid., pp. 62, 64-66. 

89 Judicial hearings prior to reprisals were appreciated by Hitler for their propaganda 
value. A document from Hitler’s headquarters dated Jan. 9, 1944, points out the im- 
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II. OPERATIONAL CONDITIONS 
1. Authority and Responsibility 


One of the propositions in the Rauter case, and fundamentally a sound 
one, although the authorities are on the whole only in tacit agreement, is 
that the authority to take legal reprisals is peculiar to the state.*® It 
would seem to follow that the responsibility for reprisals should lie, at 
least in the first instance, in exactly the same place. This does not mean, 
however, that individuals will be absolved of ultimate responsibility for 
such acts, since it is clear that ‘‘rules of warfare, like any other rules of 
international law, are binding not upon impersonal entities, but upon 
human beings.’’ * 

Granted that the legal authority to exercise reprisals and consequently 
the responsibility for them both lie with the state acting through its 
representatives, who are the particular representatives of the state who 
are endowed with this power and responsibility? The American Rules 
of Land Warfare state: 


They [reprisals] should never be employed by individual soldiers 
except by direct orders of a commander, and the latter should give 
such orders only after careful inquiry into the alleged offense. The 
highest accessible military authority should be consulted unless im- 
mediate action is demanded as a matter of military necessity, but in 
the latter event a subordinate commander may order appropriate 
reprisals upon his own initiative. Hasty or ill-considered action may 
subsequently be found to have been wholly unjustified, subject the 
responsible officer himself to punishment as for a violation of the laws 
of war, and seriously damage his cause. On the other hand, command- 
ing officers must assume responsibility for retaliative measures where 
an unscrupulous enemy leaves no other recourse against the repetition 
of barbarous outrages.** 


In the Trial of Wilhelm List and Others it seems to have been argued 
that reprisals could not be ordered by a commander lower than a division 
commander, but this argument was opposed by the defense, which pointed 
out that the American manual permits reprisals, when necessary, by ‘‘a 


portance of ‘‘show trials’’; see Major War Criminals Tribunal, Pt. 4 (1946), p. 117. 
This document also quotes Field Marshall Keitel as saying ‘‘I am against legal pro- 
cedure. It does not work out.’’ In another document it is suggested that commandos 
against whom Hitler had issued his retaliatory Commando Order should be executed 
and posthumously tried and sentenced. 

40 Trial of Hans Rauter, op. cit., pp. 132-133. 

41 Lauterpacht, British Year Book of International Law, Vol. 21 (1944), p. 64. See 
also Trial of Wilhelm List and Others, op. cit., p. 73. 

42 American Rules of Land Warfare, op. cit., p. 89, par. 358(b). The British Manual 
says briefly: ‘‘ Although there is no rule of International Law respecting the matter, 
reprisals should never be resorted to by the individual soldier, but only by order of a 
commander.’’ See British Manual, op. cit., p. 85, par. 455. 
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subordinate commander.’’** The language of the American Rules refers 
also to ‘‘officers’’ but does not specify whether this means only commis- 
sioned officers or non-commissioned ones as well.** <A ‘‘subordinate com- 
mander’”’ or ‘‘the highest accessible military authority’’ in the words of 
the American Rules might be of almost any military rank depending on 
the circumstances.*® The point was not clarified in the war crimes trials.*® 


2. Means of Reprisals 


What instruments may be used to carry out reprisals and at what or at 
whom may they be directed? The American Rules of Land Warfare say: 
‘The acts resorted to by way of reprisal need not conform to those com- 
plained of by the injured party.... ’’** There is in fact no limit in 
international law on the choice of instruments of reprisals, and almost every 
known instrument has been used.** The view that reprisals need not 
conform to the offenses complained of may be said to apply to the objects 
of reprisals as well as to the instruments used in carrying them out.*® 

The objects of reprisals may be categorized broadly as property and 


43 Trial of Wilhelm List and Others, op. cit., p. 85. 

44In In re Kooymans, cited in the Annual Digest of Public International Law Cases 
(1946), p. 398, the Dutch Special Court of Cassation mentioned as one of the factors 
establishing the illegality of a German reprisal measure, that it was authorized only by 
a non-commissioned officer. 

45 The rejected Russian draft on reprisals which was submitted to the Brussels Con- 
ference in 1874 provided quite unmistakably that reprisals should be ordered only by 
the highest authority: ‘‘Reprisals shall be allowed only on the authority of the com- 
mander-in-chief, who shall likewise determine the degree of their severity and duration.’’ 
Sec. 71 of the Russian draft in Westlake, International Law (1913), Vol. II, pp. 123- 
124. 

46 Under the Barbarossa Jurisdiction Order the Germans were more specific than the 
Americans and the British about which ranks had the power to order reprisals, but 
less discretion was left in the hands of the officers. See Trial of the German High 
Command, War Crimes Reports, Vol. 12 (1949), p. 30. See also Major War Criminals 
Tribunal, Pt. 11 (1947), p. 20, Pt. 5 (1946), p. 321, and Pt. 6 (1946), p. 141. The 
order, which provided for collective coercive measures on the order of an officer of the 
rank of at least battalion commander, also provided, however, that offenses against 
enemy civilians by members of the Wehrmacht or its auxiliaries should be prosecuted 
only if the maintenance of discipline or security should so require. See Trial of the 
German High Command, op. cit., pp. 30-31. MIegal reprisal action by an unauthorized 
person against an enemy civilian might therefore have gone unpunished. 

47 American Rules of Land Warfare, op. cit., p. 90, par. 358(e). The British Manual 
says: ‘‘ What kinds of acts should be resorted to as reprisals is a matter for the consid- 
eration of the injured party.’’ See British Manual of Military Law, op. cit., p. 86, 
par. 459. 

48 In the opinion of one expert the air arm is the most suitable. See Spaight, Air 
Power and War Rights (1947), p. 49. Although the most inhuman weapons, such as 
bacteriological warfare, may be banned from general use as reprisals, they may be ap- 
proved as reprisals in kind. See Oppenheim, op. cit., p. 275. 

49 Trial of Hans Rauter, op. cit., pp. 133-134. 
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person. Reprisals against property may be destructive °° or confiscatory.™ 
Reprisals directed against the person may range from temporary deten- 
tion *? to physical torture ®* and death. The restrictions on reprisals 
against persons, however, have usually been expressed in terms of the 
status of the potential object of the reprisals rather than as general prohibi- 
tions against the deprivations employed. We shall turn now to a brief 
examination of these restrictions, which deal chiefly with prisoners of war 
and hostages. 

The most firmly established prohibition against reprisals in international 
law is the prohibition of reprisals against prisoners of war, which was first 
enacted in the Geneva Convention of 1929 on Prisoners of War.** In the 
Dostler case ** it was decided that this rule admits of no exception. General 
Dostler, who was accused of the summary execution of fifteen United States 
Army personnel captured by his forces, pleaded that the execution was a 
legitimate reprisal. His argument rested on the decision of the German 
Supreme Court in the Dover Castle case ** in which it was held that the 
accused, who pleaded guilty to torpedoing a British hospital ship, was 
entitled to rely on information supplied by his superiors that the sinking 
was a legitimate reprisal against illegal enemy attacks on hospital ships in 
violation of Hague Convention X. The United States Military Commission 


50 See Trial of General von Mackensen and General Maelzer, op. cit., p. 5. The 
destruction of property, often of whole villages, was not an unusual measure of reprisal 
by the Germans in the second World War. See, for example, the German High Com- 
mand Trial, op. cit., p. 20, and the Trial of Wilhelm List and Others, op. cit., p. 38. 
Furthermore, the Germans engaged in a special type of reprisal against property which 
became known as the ‘‘Baedeker Raids.’’ The ‘‘Baedeker Raids’’ were air attacks 
upon landmarks, palaces, cathedrals, museums, and other places of cultural, historical, 
or artistic importance. For authority opposed to the destruction of property as re- 
prisals, see Trial of Hans Szabados, op. cit., p. 61, and the Trial of Franz Holstein and 
Others, op. cit., p. 30. 

51 According to the American Rules, ‘‘Collective punishments may be inflicted either 
in the form of fines or otherwise.’’ See American Rules of Land Warfare, op. cit., 
p. 90, par. 358(e). As a result of a general order by Hitler, a decree was issued by 
Goring on Aug. 14, 1943, which provided that in retaliation for Allied raids on Germany, 
enemy property in occupied areas would be seized to replace the house furnishings of 
Germans which were destroyed in the raids. Trial of Hans Rauter, op. cit., p. 99; also 
ibid., p. 101. 

52 See Trial of Hans Rauter, op. cit., pp. 91-92; also p. 103. 

53 See Trial of Richard Bruns, War Crimes Reports, Vol. 3 (1948), p. 15. 

54 Art. 2, Sec. 3, of the convention says: ‘‘ Measures of reprisals against them are 
forbidden.’’ The Geneva Convention of 1949 on Prisoners of War contains a similar 
provision. Art. 13, Sec. 3, thereof says: ‘‘Measures of reprisal against prisoners of 
war are prohibited.’’ The above discussion will not treat the Geneva Conventions of 
1949, since they are discussed separately, infra, at pp. 607 ff. 

55 The Dostler Case, War Crimes Reports, Vol. 1 (1947), p. 22. 
56 Annual Digest of Public International Law Cases (1922-24), Case No. 231. 
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in Rome overruled this argument on the ground that the Geneva Conven- 
tion of 1929 made all reprisals against prisoners of war illegitimate.*’ 

The protection of prisoners of war from reprisals extends to prohibition 
of torturing,®® making them hostages,®® harming their families, or of 
taking any other measure of reprisal against them. It has been stated 
that quarter may be denied to enemy troops as reprisal for refusal of 
quarter by the other side, and this raises the difficult question of when 
troops who seek to surrender are to be considered prisoners of war.* 
There is no doubt that refusal of quarter, like any other reprisal, would be 
illegal after the troops can be said to have become prisoners of war. It is 
submitted that this category should be extended as far as possible to in- 
elude surrendering troops in order to prevent the reprisal slaughter of 
helpless soldiers on the ground that they are not protected by the Conven- 
tion on Prisoners of War.® 

As contrasted with the status of prisoners of war, the status of hostages 
in connection with reprisals is unclear. Both the American and British 
military rules recognize that hostages may be taken and held to insure 
against illegal acts by the enemy.** The American Rules of Land Warfare 
also provide that hostages must be treated like prisoners of war, which 
would ban reprisals against them.** On the other hand the American 
Rules state that 


(hlostages taken and held for the declared purpose of insuring 
against unlawful acts by the enemy forces or people may be punished 
or put to death if the unlawful acts are nevertheless committed. 


The confusion about hostages is by no means restricted to the American 
Rules. ‘‘Putting hostages to death’’ was the second item on the list of 
war crimes drawn up by the Commission on Responsibilities at the Paris 
Conference following the first World War for the purpose of the future 
classification of the laws of war.** At the end of the second World War 


57 The Dostler Case, op. cit., p. 31. See also the Trial of Gerhard Flesch, op. cit., and 
infra, p. 607. 58 Trial of Richard Bruns, op. cit., p. 22. 

59 Major War Criminals Tribunal, Pt. 5 (1946), p. 128. 

60 Tbid., pp. 145 ff., 316-317. 

61 See Trial of Generaloberst Nicholaus von Falkenhorst, War Crimes Reports, Vol. 11 
(1949), p. 30. 

62 For a discussion of the legal status, as regards reprisals, of prisoners other than 
prisoners of war who are protected by the Geneva Convention, see Trial of Karl Buck, 
War Crimes Reports, Vol. 5 (1948), p. 42, and Trial of Carl Bauer, op. cit. 

63 See American Rules of Land Warfare, op. cit., p. 89, par. 358(d), and British 
Manual of Military Law, op. cit., pp. 86-87, pars. 461-464. 

64 American Rules of Land Warfare, op. cit., p. 90, par. 359, and p. 18, par. 76(h). 
Compare the British Manual of Military Law, op. cit., p. 86, par. 461. See also Trial of 
Wilhelm List and Others, op. cit., p. 82. 

65 American Rules of Land Warfare, pp. 89-90, par. 358(d). 
66 History of the United Nations War Crimes Commission, op. cit., p. 34. 
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the killing of hostages was officially condemned as a war crime by Article 
6(b) of the Charter of the International Military Tribunal at Nuremberg, 
Article 5(b) of the Charter of the International Military Tribunal for the 
Far East, and Article II(b) of Control Council (for Germany) Law No. 
10. At the same time the practice was still recognized as legally valid in 
war manuals and by expert opinion.®’ 

The defense in the List case tried to explain the provision against killing 
hostages in the Charter of the Tribunal and Control Council Law No. 10 by 
maintaining that it was directed only at certain kinds of hostages, that is, 
hostages in the old sense of prisoners held as a guarantee for the observance 
of treaties or other agreements or as security for requisitions, but not 
hostages taken in occupied territory to ensure the observance of good order 
in such territory.** The prosecution replied with considerable force ‘‘that 
it was inconceivable that, since thousands of hostages were executed in 
reprisals for hostile acts during the last two wars, this was not precisely 
the practice which the Charter and the Control Council Law condemned.’’ * 

It is submitted that the most plausible view under the circumstances 
would be to regard the effect of the provisions in the Charter and the 
Control Council Law as expressing a general rule of warfare, which, like 
other rules of warfare, is without prejudice to the question of reprisals." 
The prohibition against killing hostages has nothing to do with reprisals; it 
simply means that persons taken as hostages may not summarily be killed. 
If reprisals enter the picture, then, provided all the prerequisites are 
satisfied, the hostages may be subject to reprisals. Here it is reprisal law 
which must take precedence over hostage law.": The decisions of the war 


67 Oppenheim, International Law, Vol. II (6th ed., 1940), pp. 449-450, 461, and 
Hammer and Salvin, this JouRNAL, Vol. 38 (1944), p. 33. Compare Wright, British 
Year Book of International Law, Vol. 25 (1948), p. 298, and Oppenheim, International 
Law, Vol. II (7th ed., 1952), pp. 564-565 589 ff. 

68 Trial of Wilhelm List and Others, op. cit., p. 83. As applied to the American 
Rules, the argument of the defense was that the requirement that hostages be treated 
as prisoners of war applied only to the type of hostages mentioned in par. 359 of the 
Rules, where that requirement is stated, but not to the practice of taking hostages in 
oceupied lands to force the inhabitants to abide by international law. 

69 Trial of Wilhelm List, op. cit., p. 83. 

70 As applied to the American Rules, this theory is that the requirement that a hostage 
be treated as a prisoner of war must be applied to all types of hostages, but only as a 
standard of general treatment without prejudice to reprisals. When the right to 
reprisals arises, the hostages may then be subjected to them by virtue of the specific 
provision of par. 358(d). 

71 This result is supported by the wording of the provisions in the Charter of the 
International Military Tribunal, and in Control Council Law No. 10. These define 
war crimes as follows: ‘‘ War Crimes: namely, violations of the laws or customs of war. 
Such violations shall include, but not be limited to, murder, ill-treatment or deportation 
to slave labor or for any other purpose of civilian populations of or in occupied ter- 
ritory, murder or ill-treatment of prisoners of war, or persons on the seas, killing of 
hostages, plunder of public or private property, wanton destruction of cities, towns, or 
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crimes trials on the question of hostages may be fitted into this rationale, 
although they do not advance it."* 


3. Requirement of a Connection between the Victim of the Reprisal and 
the Illegal Act 


There is a general principle that there should, wherever possible, be 
some connection between the victims of reprisals and the illegal act which 
has given rise to the reprisals. A connection, however, cannot arbitrarily 
be assumed to exist.** For the purpose of reprisals against the inhabitants 
of occupied territories, one relationship which has been stressed is that the 
victims of the reprisals should be selected from the same geographical area 
where the illegal act occurred. Without such a connection, it has been 
argued, reprisals would lose their deterrent effect on the community where 
the offense was committed."* This argument assumes that the perpetrators 
of the illegal act come from the area where the act was committed, which 
may often be the case. On the other hand, in cases where the perpetrators 
of the illegal act do not come from the area where the act occurred, that 
argument would be inapplicable.** Nevertheless the area where the illegal 


villages, or devastation not justified by military necessity.’’ See Art. 6(b) of the 
Charter and Art. II(b) of Control Council Law No. 10. It will be noted that except for 
the reference to prisoners of war, all the above-listed crimes are ordinary war crimes 
which are subject to the exception of reprisals. There seems to be no good legal reason 
for making the prohibition of a crime equivalent to prohibition of the universally 
recognized exception of reprisals. This is not done in the case of other war crimes. 
Why should it be done in the case of killing hostages? 

72 The decisions in the trials clearly do not adopt the prohibition against killing 
hostages. See Trial of Wilhelm List and Others, op. cit., p. 61. Further on the 
Tribunal specified the conditions under which hostages may be taken and the pre-condi- 
tions for their legal execution. See ibid., pp. 61, 62. The tribunal also distinguished 
between reprisal prisoners and hostages. See ibid., pp. 61, 79. Some doubt about the 
List decision may be implied from the decision in the Trial of the German High Com- 
mand. See Trial of the German High Command, op. cit., pp. 84-85. Note also the 
cautious statement of the Judge Advocate in the Trial of Albert Kesserling, op. cit., 
pp. 12, 13. A different view on hostages may be found in the Rauter case based upon 
the theories of that case which have already been discussed. See Trial of Hans Rauter, 
op. cit., pp. 137-138. Compare the Trial of Hans Szabados, op. cit., p. 60, and the Trial 
of Franz Holstein, op. cit., p. 22. 

73 See Trial of Wilhelm List and Others, op. cit., p. 46. For other examples of 
arbitrary assumptions about the connection between the alleged act and the victims, see 
Trial of Hans Rauter, op. cit., pp. 101-102, and the Trial of General von Mackensen and 
General Maelzer, op. cit., p. 2. 

74 Trial of Wilhelm List and Others, op. cit., pp. 64, 66, 48. See the Barbarossa 
Jurisdiction Order, Art. 1, Sec. 4, in the Trial of the German High Command, op. cit., 
p. 30. This provides for collective measures ‘‘ against localities from which troops have 
been attacked in a treacherous or deceitful manner.’’ 

78 See the submission by Professor Bonfils in the Trial of Wilhelm List and Others, 
op. cit., p. 84. 
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act occurred may be the only link which can be established between the 
act and the reprisal victims.*® 


4. Requirement of Proportionality in Reprisals 


There must be quantitative as well as qualitative limits on reprisals, but 
what are they? Both the American Rules of Land Warfare and the British 
Manual of Military Law provide that reprisals must not be excessive or 
exceed the degree of violation committed by the enemy.’ There is a clear 
decision on what constitutes excessive reprisals in the Trial of Wilhelm List 
and Others. On September 16, 1941, Field Marshal Keitel, Chief of the 
High Command of the Armed Forces, issued an order containing the fol- 
lowing directive: 


In such a case [opposition to the German authorities in occupied 
countries] the death penalty for 50 to 100 communists must be in 
general deemed appropriate as retaliation for the life of a German 
soldier.*® 


The judgment in the List case condemned the reprisals taken under the 
authority of the Keitel order as ‘‘clearly excessive.’’"® Nevertheless, the 
wording of the judgment in the List case seems to be open to the view 
that certain circumstances might justify reprisals exceeding the damage 
inflicted by the original offense.*° The Tribunal declared, however, that 


76 The problem of establishing a connection between the victim of reprisals and the 
illegal act giving rise to the reprisals has sometimes been discussed by reference to Art. 
50 of the Hague Regulations despite the fact that Art. 50 was intended to be inap- 
plicable to reprisals (supra, note 6). See the Einsatzgruppen Case, Trial of War 
Criminals, Vol. 4 (1949), pp. 493-494. Thus American and British military rules 
confirm that Art. 50 was intended to have no application to reprisals. See the American 
Rules of Land Warfare, op. cit., p. 86, par. 344, and the British Manual of Military Law, 
op. cit., p. 85, note 2. Note the discussion of this point in the ‘‘Notes’’ to the Trial 
of Wilhelm List, op. cit., p. 88. 

77 See American Rules of Land Warfare, op. cit., p. 90, par. 358(e), and British 
Manual of Military Law, op. cit., p. 86, par. 459. 

78 Trial of Wilhelm List and Others, op. cit., p. 39. General Keitel’s testimony in 
the German High Command Trial indicated that when the above orders were first drawn 
up the ratios were 5-10 to one, but that Hitler changed the numbers from 5-10 to 50- 
100. Trial of the German High Command, op. cit., p. 39. See also the orders of 
General Boehme, ibid., of General Kuntze, ibid., p. 41, and of General Rendulic, ibid., 
p. 44. 

79 Trial of Wilhelm List and Others, op. cit., p. 65. 

80 See Trial of Wilhelm List and Others, op. cit., p. 65. In the Trial of Hans Rauter, 
according to the ‘‘ Notes on the Case,’’ the Netherlands Special Court ‘‘found that by 
killing several hostages at a time for the death of one member of the German au- 
thorities, he [General Rauter] had committed excessive reprisals in violation of the rule 
requiring due proportion.’’ Trial of Hans Rauter, op. cit., p. 131. See also ibid., 
p. 103. This finding, which seems to be based upon the requirement of a numerical 
equivalency between the reprisal and the offense, was not adopted by the Netherlands 
Special Court of Cassation in its review of the case, since the latter court concluded 
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any fixed ratio for the general application of automatic reprisals was 


unlawful : 


An order to take reprisals at an arbitrarily fixed ratio under any and 
all circumstances constitutes a violation of International Law." 


It is difficult to draw a satisfactory rule from these authorities on how 
to fix the quantitative limits of reprisals. The difficulty is increased 
where the reprisals cannot be measured in the same terms as the offense. No 
rules have been suggested for quantitative limits on reprisals against prop- 
erty for offenses against the person or for limits on reprisals against the per- 
son for offenses against property. An example of the former is the reprisal 
system described in the Trial of Franz Holstein, according to which 
the Germans would burn down three farms for every German soldier who 
was killed and one farm for every German soldier wounded.** An example 
of the latter is the reprisal order of General Lanz in Greece: 


On account of the repeated cable sabotage in the area of Arta: 30 
distinguished citizens (Greeks) from Arta, 10 distinguished citizens 
(Greeks) from Filipias, are to be arrested and kept as hostages. The 
population is to be notified that for every further cable sabotage 10 
of these 40 hostages will be shot to death.™* 
Perhaps at least the following rule should be adopted: When an offense 
has been committed against property and no injury to life or limb can be 
traced directly to such offense, then reprisals should be limited to property 


and not take the form of bodily harm. 


5. Requirements of Publication of the Execution of Reprisals 


The fact that one of the main objects of reprisals is deterrence from the 
repetition of illegal acts makes it essential that the reprisals be publicized 
if they are to be regarded as legitimate. So it was held in the Trial of 


Richard Bruns: 


Reprisals were generally understood to aim at changing the adversary’s 
conduct and forcing him to keep to the generally accepted rules of 


that the reprisals were illegal on different grounds. In the Trial of General von 
Mackensen and General Maelzer and the Trial of Albert Kesselring the question was 
presented whether it was excessive to execute ten Italians for every German who was 
killed in the Rosella Street explosion. The defense argued that this ratio ‘‘was not 
excessive in view of the extremely dangerous situation, as Rome was only a few miles 
from the front line.’’ (Trial of General von Mackensen and General Maelzer, op. cit., 
p- 6.) Although von Mackensen, Maelzer, and Kesselring were convicted, it is not 
certain whether the courts reached their conclusion on the ground that the reprisal ratio 
was excessive. IJbid., p. 7. 

81 See Trial of Wilhelm List and Others, p. 47. 

82 Trial of Franz Holstein, op. cit., p. 23. 

83 Trial of Wilhelm List and Others, op. cit., p. 48. 
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lawful warfare. If this aim were to be achieved, the reprisals must 
be made public and announced as such.** 


In the Trial of Hans Rauter the two Netherlands courts which expressed 
opinions in the case both pointed out, in answer to the argument of the 
accused that his actions were justified as reprisals for violations of the 
Netherlands capitulation agreement, that the Germans had never made 
the agreement public or publicly sought to justify their actions by it, and 
so could not now be heard to say that they were relying upon it.** It was 
also held that public announcements on reprisals must be truthful.** 


Tue GENEVA CONVENTIONS OF 1949 


On August 12, 1949, four conventions were signed at Geneva which 
introduced significant changes in the law of war reprisals.** The four 
conventions are: Convention relative to the Treatment of Prisoners of 
War, Convention for the Amelioration of the Condition of the Wounded 
and Sick in Armed Forces in the Field, Convention for the Amelioration 
of the Condition of the Wounded, Sick and Shipwrecked Members of 
Armed Forces at Sea, and Convention relative to the Protection of 
Civilian Persons in Time of War. 


I, THE GENEVA CONVENTION OF 1949 ON THE TREATMENT OF PRISONERS OF WAR 


The Geneva Convention of 1949 on the Treatment of Prisoners of War,** 
is a revision of the 1929 convention of the same name,*® and its provision on 
reprisals is practically identical to the one in the earlier agreemeni.* At 
the Conference of Government Experts for the Study of the Conventions 
for the Protection of War Victims, which took place at Geneva in 1947, 
it was urged that this provision of the Convention of 1929 should be re- 
tained. The report said: 


The Commission recommended that this Section should be kept in 
its present form. 


84 Trial of Richard Bruns, op. cit., p. 22; see also p. 19. The Norwegian Lagmannsrett 
expressed the same opinion in the Trial of Gerhard Flesch. See Trial of Gerhard Flesch, 
op. cit., p. 115. 

85 Op. cit., p. 125. 86 Ibid., p. 104. 

87 For a general discussion of the conventions, see Gutteridge, British Year Book of 
International Law, Vol. 26 (1949), p. 294; De La Pradelle, Les Nouvelles Conventions 
de Genéve (1951); Pictet, this JourNAt, Vol. 45 (1951), p. 462; Yingling and Ginnane, 
tbid., Vol. 46 (1952), p. 393. See footnote 1 above. 

88 Cmd. 8033; Dept. of State Publication 3938, p. 84; Supplement to this JouRNAL, 
p. 119. 

89 U. S. Treaty Series, No. 846; Cmd. 3941; this Journal, Supp., Vol. 27 (1933), 
p. 59. 

% Art. 2, See. 3 of the Convention of 1929 provided: ‘‘ Measures of reprisal against 
them are forbidden.’’ Pt. II, Art. 13, Sec. 3 of the Convention of 1949 provides: 
‘* Measures of reprisal against prisoners of war are prohibited.’’ 
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When this principle was inserted in 1929, it was argued that in case 
of illegal acts connected with treatment of PW, reprisals or threats 
of reprisal were one of the only means of returning to normal state 
of affairs. This argument was finally rejected, in view of the impos- 
sibility of admitting that unoffending and defenceless men should be 
held indirectly responsible for acts committed by their home Govern- 
ments. 

The Commission shared this view, some delegations even recognized, 
on the grounds of their experience, that reprisals were useless in 
relation with PW treatment. The proposal made to list in this section 
certain forms of reprisal, such as handcuffing, holding up of mail, and 
so forth was not entertained, the present wording appearing adequate 
to prevent any kind of reprisals on any sort of pretext.” 


It should be noted that although the Convention of 1949 contains sub- 
stantially the same provision as the 1929 Convention, the 1949 Convention 
has the effect of prohibiting reprisals against a larger group because of 
its extension of the definition of ‘‘ prisoners of war.’’ 


II. THE GENEVA CONVENTION OF I949 FOR THE AMELIORATION OF THE 
CONDITION OF THE WOUNDED AND SICK IN ARMED FORCES IN THE FIELD 


The Geneva Convention of 1949 for the Amelioration of the Condition 
of the Wounded and Sick in Armed Forces in the Field ® is a revision of 
the Geneva Convention of 1929 for the Relief of the Wounded and Sick of 
Armies in the Field.** The 1929 Convention contained no provision on 
reprisals. In 1947 the Conference of Government Experts at Geneva 
recommended that a prohibition of reprisals be included in the revision 
of the convention, a suggestion which had been made by an earlier con- 
ference in 1937.°%° As a result Chapter VIII, Article 46, of the convention 
provided : 


Reprisals against the wounded, sick, personnel, buildings or equip- 
ment, protected by the Convention are prohibited. 


Under Article 13 of the convention the protected persons are defined as 
wounded and sick who belong to substantially the same categories specified 


91 Report on the Work of the Conference of Government Experts for the Study of 
the Conventions for the Protection of War Victims (1947), p. 118. 

92 For the definition in the 1929 Convention, see Art. I thereof, which refers to the 
three articles of the Hague Convention of 1907. The definition in the 1949 Convention 
is in Art. 4 thereof. 

93 Cmd. 8033; Dept. of State Publication 3938, p. 25. 

94 U. §. Treaty Series, No. 847; Cmd. 3940; this JouRNAL, Supp., Vol. 27 (1933), p. 43. 

95 See Report on the Work of the Conference of Government Experts for the Study of 
the Conventions for the Protection of War Victims (1947), p. 59, and Report on the 
Work of the Preliminary Conference of National Red Cross Societies for the Study of 
the Conventions (1947), pp. 51-52. See also ‘‘Projets de Conventions Revisées ou 
Nouvelles Protégeant les Victimes de la Guerre,’’ 17th International Conference of the 


Red Cross (1948), p. 24. 
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in Article 4A of the 1949 Convention on the Treatment of Prisoners of 
War.** 


Ill. THE GENEVA CONVENTION OF I949 FOR THE AMELIORATION OF THE 
CONDITION OF THE WOUNDED, SICK AND SHIPWRECKED 
MEMBERS OF ARMED FORCES AT SEA 


The Geneva Convention of 1949 for the Amelioration of the Condition of 
the Wounded, Sick and Shipwrecked Members of Armed Forces at Sea 
is a revision of the Tenth Hague Convention for the Adaptation to Mari- 
time Warfare of the Principles of the Geneva Convention of 1906.% 
Neither the Tenth Hague Convention nor the Geneva Convention of 1906 
had any provisions on reprisals. A provision on reprisals was suggested 
at the 17th International Conference of the Red Cross in 1948.°* Chapter 
VII, Article 47, of the 1949 Convention now provides: 


Reprisals against the wounded, sick and shipwrecked persons, the 
personnel, the vessels or the equipment protected by the Convention 
are prohibited. 
Article 13, where the protected persons are defined, like Article 13 of the 
Convention for the Amelioration of the Condition of the Wounded and 
Sick in Armed Forces in the Field, covers substantially the same categories 
of persons specified in Article 4A of the 1949 Convention on the Treatment 


of Prisoners of War. 


IV. THE GENEVA CONVENTION OF I949 RELATIVE TO THE PROTECTION OF 
CIVILIAN PERSONS IN TIME OF WAR 


The fourth convention dealing with the law of war reprisals is the 
Geneva Convention of 1949 relative to the Protection of Civilian Persons 
in Time of War.’ As early as 1934 the International Committee of the 
Red Cross in its Tokyo Draft had begun to suggest limitations on the right 
to exercise reprisals and take hostages.*** In 1946 the Preliminary Con- 
ference of National Red Cross Societies meeting in Geneva reviewed the 
Tokyo Draft and endorsed the prohibition of all reprisals and collective 
punishments against civilian persons in occupied territory.*° In 1947 


%¢ See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. II, p. 199. 

97 Cmd. 8033; Dept. of State Publication 3938, p. 55. 

8 Tenth Hague Convention, Cmd. 4175, this JounNAL, Supp., Vol. 2 (1908), p. 153; 
Convention of 1906, Cmd. 3502, this JourNAL, Supp., Vol. 1 (1907), p. 201. 

99 See ‘‘ Projets de Conventions Revisées ou Nouvelles Protégeant les Victimes de la 
Guerre,’’ 17th International Conference of the Red Cross (1948), pp. 46-47. 

100 Cmd. 8033; Dept. of State Publication 3938, p. 163. 

101 Report of the Conference of Government Experts for the Study of Conventions 
for the Protection of War Victims, Vol. III (1947), p. 9. 

102 Report on the Work of the Preliminary Conference of National Red Cross 
Societies for the Study of the Conventions and Various Problems Relative to the Red 


Cross, Geneva, July 26—-August 3, 1946 (1947), p. 96. 
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the Conference of Government Experts in dealing with the problem of 
the protection of civilians in time of war agreed with the recommenda- 
tions of the International Committee of the Red Cross that measures 
of reprisal and the taking of hostages should be prohibited.*°* The next 
step was the 17th International Conference of the Red Cross in Stockholm, 
where a Draft Convention for the Protection of Civilian Persons in Time 
of War was drawn up embodying these proposals. 

The final product of this series of international conferences, stretching 
over many years, was the Geneva Convention of 1949 relative to the 
Protection of Civilian Persons in Time of War, which provides in Part ITI, 
Section I, entitled ‘‘Provisions Common to the Territories of the Parties 
to the Conflict and to Occupied Territories,’’ that: 


Article 33: 


No protected person may be punished for an offence he or she has not 
personally committed. Collective penalties and likewise all measures 
of intimidation or of terrorism are prohibited. 


Pillage is prohibited. 


Reprisals against protected persons and their property are pro- 
hibited. 


Article 34: 
The taking of hostages is prohibited.’ 


Vv. THE SCOPE OF THE CONVENTIONS 


These four conventions constitute a significant step in the development 
of the law of war reprisals, for not only do they extend legal protection 
against reprisals, but what is perhaps even more important, they represent 
the first attempt in two decades to continue from the small beginning made 
in the Convention on the Treatment of Prisoners of War in 1929 to clarify 
the law on war reprisals through international agreement, and by means 
of outlawing rather than attempting to regulate the practice. The con- 
ventions thus raise two chief questions: first, regarding their scope, and 
second, regarding the precise effect of their attempt to abolish reprisals 
insofar as they are applicable. 

It cannot be said that the three conventions on prisoners of war and 
the wounded, sick and shipwrecked members of the armed forces mark 


103 Report on the Work of the Conference of Government Experts for the Study of 
the Conventions for the Protection of War Victims (1947), pp. 275-276. See also 
Annex D on Regulations relative to Civilian War Internees (CWI), Art. 2. 

104 ‘* Protected persons’’ are defined in Art. 4. Art. 13 of Pt. II provides: ‘‘The pro- 
visions of Part II cover the whole of the populations of the countries in conflict, without 
any adverse distinction based, in particular, on race, nationality, religion or political 
opinion, and are intended to alleviate the sufferings caused by war.’’ 
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any far-reaching extension of the prohibition of reprisals. The Convention 
of 1949 on the Treatment of Prisoners of War merely repeats the provision 
on reprisals in the Convention of 1929 and enlarges the definition of prison- 
ers of war. The Conventions of 1949 for the Amelioration of the Condition 
of the Wounded and Sick in Armed Forces in the Field and of the 
Wounded, Sick and Shipwrecked Members of Armed Forces at Sea 
broaden this prohibition of reprisals to include members of the armed 
forces, who, although they are not prisoners of war, are, like them, helpless 
and exposed to the enemy. 

On the other hand, the effect of the Convention on the Protection of 
Civilian Persons in Time of War is to outlaw some of the most important 
forms of reprisals which have been used up to this time, including those 
forms of reprisals for which rules of control were so laboriously formulated 
in the war crimes trials. With the exception of the population of non- 
adhering states and of neutral and co-belligerent states maintaining 
diplomatic representation with the state in control of the potential victim, 
every person in territories of the parties to the conflict or in occupied 
territories who, in case of conflict or occupation, finds himself in the hands 
of a Power other than his own, is legaliy immunized from reprisals both 
as to his person and his property. 

By no means, however, does the convention abolish all forms of reprisals 
against civilian persons. First, it applies only to ‘‘Territories of the 
Parties to the Conflict and to Occupied Territories’’ but not to the open 


sea. The possession of the nationality of the Power in control of the 
potential victim deprives the latter of his status as a ‘‘protected person.’’ 
Furthermore, the limitation of the exemption to those who are ‘‘in the 
hands of’’ a Power not his own, however broadly interpreted, leaves wide 
scope for the variety of reprisals which are not dependent on physical 
control over the potential victim, but can be carried out from great dis- 
tances through all the devices of modern technological warfare.” 


VI. THE EFFECT OF THE CONVENTIONS 


The next question is the effect of their prohibition of reprisals within 
the area which they cover. It is to be noted that the language of all four 
provisions on reprisals is practically identical. They say that ‘‘reprisals’’ 
or ‘‘measures of reprisal’’ are ‘‘prohibited.’’ What is the precise mean- 
ing of this proscription? Is it merely another rule in the international 


105 An additional point about the applicability of the Convention on Civilian Persons 
arose at the Geneva Conference in connection with state property. The Soviet delegate 
felt that state property should be protected against reprisals, but the American delegate 
believed that this would open the way to abuses. See Art. 30 of the Draft Convention 
for the Protection of Civilian Persons in Time of War as Amended and Approved by 
the 17th International Red Cross Conference, and Final Record of the Diplomatic 
Conference of Geneva of 1949, Vol. II (1949), pp. 648-651. 
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law of warfare which is itself open to exception by way of reprisals or 
does it ban reprisals altogether insofar as it applies? It is clear that the 
former interpretation renders the provision completely futile and cannot 
have been intended. To say that a rule prohibiting reprisals is open to 
exception by way of reprisals is simply to repeat the existing law, a 
result which was obviously not what the drafters of the conventions had 
in mind. 

It might be argued that the prohibition of reprisals applies only to the 
use of the specified types of reprisals against general violations of the 
laws of war, but that when another Power violates the prohibition itself 
by doing the specifically forbidden acts, then this justifies reprisals in 
kind. It is submitted that this view is also untenable. Not only does a 
literal reading of the prohibitions leave no room for exceptions, but the 
history of the provisions also shows that their object was to prevent 
reprisals against the enumerated categories of persons and property under 
all conditions.’°° Furthermore, it was held in the Dostler case that the 
Geneva Convention of 1929 made all reprisals against prisoners of war 
illegitimate, even when they were alleged to be reprisals in kind.*** The 
slight difference in the wording of the Convention of 1929, which stated 
that reprisals were ‘‘forbidden’’ rather than ‘‘prohibited,’’ would not 
afford any basis for distinction between it and the Convention of 1949. 
Consequently the Conventions of 1949 must be held to admit of no excep- 
tion by way of reprisals. 


CONCLUSION 


The development of the law of war reprisals in the war crimes trials 
illustrates the very great difficulty involved in attempting to formulate 
and apply rules which will permit the successful use, but not the abuse, 
of reprisals in warfare. Even apart from the few rules which may not 
be entirely sound, the general body of law on war reprisals evolved from 
the trials provides no more than a rough check against the obvious excesses 
perpetrated in the name of reprisals. Furthermore, it seems that this 
must necessarily be so, due to the flexible manner in which most of the 
rules must be stated in order that they may be applicable in widely varying 
and unforeseeable types of situations. The resulting uncertainty is far 
from beneficial to the object of maintaining minimum standards of conduct 
in war. 

It cannot be immediately concluded, however, that the complete prohibi- 
tion of reprisals is the logical solution to the problem. Despite the fact 
that they are subject to abuse, war reprisals may perform an extremely 
valuable function. How successfully they do so on the whole, it is un- 


106 See supra, footnote 91 and text concerning the Convention of 1949 on the Treat- 
ment of Prisoners of War. Note the similar wording of the other 1949 conventions. 
107 See supra, p. 601. 
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fortunately impossible to say. Nevertheless, the basic hypothesis of the 
theory that war reprisals should be completely outlawed, namely, that 
in general they are more a threat than a protection to the laws of war, can- 
not be maintained with certainty. Indeed, it is questionable whether 
would-be violators of the laws of war are likely to be deterred by the re- 
moval of the legal justification for their acts which the doctrine of reprisals 
may seem heretofore to have supplied. The greatest abuses in connection 
with reprisals have been caused by deliberate disregard for the law 
rather than by legitimate doubts about what the law would permit and 
what it would forbid. Thus it may fairly be asked whether the prohibi- 
tion of reprisals, rather than their use, does not to some extent weaken the 
efficacy of the laws of war by relieving potential war criminals from the 
fear of reprisals, although in no way diminishing the likelihood that they 
themselves will commit violations of the laws of war. 

It is true that if reprisals were prohibited, the prospect of eventual 
retribution by trial and punishment might deter some who would other- 
wise seek to use the law of reprisals as a legal excuse for their misdeeds. 
Only in this measure, and it is speculative, would the prohibition of 
reprisals serve as a real deterrent to violation of the laws of war. But the 
rules regulating reprisals also provide a deterrent, not only through 
trial and punishment of war criminals, but by prompt retaliation during 
the course of conflict, when retaliation or the threat of retaliation is likely 
to be more effective, since it can be almost immediate and is not dependent 
upon the many contingencies involved in the trial and punishment of war 
criminals. In short, while the law would be clearer if reprisals were 
prohibited, there is good reason to believe that it would also be much less 
effective in fulfilling its function of providing minimum standards of 
conduct in war. 

On the other hand, it cannot be concluded that there should be no 
prohibitions on the use of reprisals. By banning certain kinds of reprisals 
and yet allowing others, it is possible to establish clear and inviolable 
standards of protection for selected categories of war victims without 
taking the risky step of abandoning the protection afforded by reprisals. 
It would seem to be a desirable policy to prohibit reprisals in as many 
eases as feasible without endangering the effective use of reprisals as a 
sanction against violations of the rules of war. 

The major question is how to decide which reprisals to prohibit and 
which to allow. To prohibit a particular kind of reprisal is to renounce 
the sanction of such an act against violations of the laws of war. Thus 
prohibition of a particular form of reprisal should be based on the deci- 
sion that (1) the reprisal is unlikely to have any deterrent effect upon 
the enemy and so may be dispensed with, or (2) regardless of the efficacy 
of the reprisal, it can be dispensed with because other reprisals may be 
relied upon to produce the requisite deterrent effect, especially when the 
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reprisal in question is particularly offensive to humane principles. It 
should be noted that, however inhuman they may seem, certain forms of 
reprisals may have to be reserved to meet the threat of various kinds of 
violations of the laws of war against which other reprisals are inadequate. 

It is by these standards that the prohibitions of reprisals in the Geneva 
Conventions of 1949 should be judged. The prohibitions of reprisals 
against prisoners of war and wounded, sick, and shipwrecked members 
of armed forces are desirable because they afford increased legal protection 
to these classes of war victims without interfering with the general func- 
tion of war reprisals. Experience has demonstrated that reprisals against 
prisoners of war are by no means indispensable and there is no reason 
to believe that the case is different for wounded, sick, and shipwrecked 
members of armed forces. The prohibition of reprisals against ‘‘ protected 
persons’’ in the Convention on Civilian Persons, however, is of more 
doubtful merit. In prohibiting almost all reprisals against civilian per- 
sons in occupied areas, it could create grave difficulties for an occupying 
Power. Under circumstances of widespread and active resistance, an 
occupant may find the prohibition almost impossible to observe, for re- 
prisals or the threat of reprisals against the local civilian population may 
be a vital measure in maintaining order among a hostile civilian popula- 
tion. The resort to reprisals against civilians by the British forces during 
the current war in Malaya,’®* despite Great Britain’s signature of the 
Geneva Convention, affords powerful evidence of the compelling need to use 
such reprisals at least to a limited degree in certain types of situations. 
For this reason it is suggested that the blanket abolition of reprisals in 
the Geneva Convention on Civilian Persons may need to be reconsidered 
and that the rules which were developed in the war crimes trials may be 
useful in establishing a sounder basis for the regulation of war reprisals 
against civilians. 

108 See Parliamentary Debates (Hansard), Vol. 499 (1951-1952), pp. 1453-1455; 


Vol. 501 (1951-1952), pp. 1345-1347. Concerning collective punishments in Kenya, 
see ibid., Vol. 501, pp. 1340-1341; Vol. 508 (1952-1953), pp. 1554, 53-54 (written 
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BACKGROUND 


Expropriation of property belonging to aliens in foreign countries was 
unusual prior to World War I. Occasional cases could be found, but such 
expropriation was always restricted to one or a few owners of property 
who, for various reasons, came into conflict with a foreign government. 
Wholesale expropriation of foreign-owned property began on a moderate 
seale in Mexico in 1915, and was later expanded in that country. Expro- 
priation of all kinds of property, including foreign property, was introduced 
by Soviet Russia after the 1917 revolution.2, After World War I some East- 
ern European countries, such as Poland, Rumania, Czechoslovakia, and 
Yugoslavia, began to expropriate the large agrarian estates of the former 
German, Austrian, and Hungarian nobility and other rich landowners. 
These expropriations were, by the terms of the agrarian reform laws, based 
upon compensation to be paid by the respective states.® 

After World War II the Eastern European countries came under Com- 
munist domination, and direct or indirect influence of the Soviet Union. 
Major portions of their economy were expropriated at an early stage. 
These expropriation measures included various types: (a) outright con- 
fiscation by administrative or judicial decrees without any compensation ; 
(b) nationalization by legislative acts, with or without compensation to 
the owners; (c) state administration of private property whereby the 
nominal title remained in the owner; (d) restrictions as to the sale of 
property, so that the owner could enjoy it, but not sell, mortgage, or 
otherwise dispose of it; (e) expropriations in the nature of condemna- 
tion proceedings, allegedly in the public interest; (f) ‘‘voluntary surren- 
dering’’ of real property by the landowners into collectives or co-opera- 


* The opinions expressed in this article are those of the writer and are not necessarily 
those of the International Claims Commission or of the Department of State. 

1 Hackworth, Digest of International Law, Vol. ITI, p. 655. 

2 Gsovski, Soviet Civil Law, Vol. I, pp. 10-21. 

% Doman, ‘‘ Postwar Nationalization of Foreign Property in Europe,’’ 48 Columbia 
Law Review 1125 et seq. 
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tives, which surrender did not abolish the title to the owners’ property, 
but for all practical purposes brought it under the control of the govern- 
ment; (g) various restrictions as to personal property, especially as to 
the collection of bank deposits, and bonds, income from securities, and 
the like. 

The common pattern of all these seizures is that certain properties were 
taken without compensation, as a punishment for alleged wrongdoings of 
the owners. In most Communist countries this is called ‘‘confiscation.”’ 
Other properties were transferred to state ownership, either without any 
compensation or with the promise of some compensation in the future, with 
the intent to promote the planned economy of socialism; this type is called 
‘*nationalization.’’ The distinction between confiscation and nationaliza- 
tion is that the former is a punitive measure, whereas the latter follows 
from a general legislative action not intended to punish openly and directly 
any particular person or group of persons. ‘‘Collectivization’’ is the allo- 
cation of private land into collective farms or co-operatives owned by the 
government. The procedure of taking property in the nature of condem- 
nation is called ‘‘expropriation’’ in these countries. However, for the pur- 
poses of this study expropriation includes all kind of property seizures, 
including those just mentioned, as well as some other types of a more indi- 
vidual and elaborate nature, such as measures of agrarian reform, confisca- 
tory tax assessments, ete. 

All these types of expropriation eventually were legalized by legislative 
action. After 1917 the Soviet Union nationalized or collectivized the ma- 
jor part of real as well as business property, leaving only limited real and 
personal property in private ownership.* The Communist-dominated coun- 
tries of Eastern Europe thus far have nationalized business property, 
the larger farms and forest estates, and the residential buildings formerly 
built for income purposes. Small farms were left in private ownership, 
even though under great restrictions. Dwellings also were left in private 
property, if they were used by the owners themselves. 

The legislative actions are included in many laws, decrees, resolutions, 
and ordinances of the respective governments. The more important laws 
upon which the expropriations were based, were enacted between 1944 and 
1949 by the governments of Czechoslovakia, Poland, Hungary, Rumania, 
Yugoslavia and Bulgaria. 

The United States Government by diplomatic action insisted upon com- 
pensation for expropriated property of United States citizens in all of the 
mentioned countries. This action has been without result thus far, except 
with respect to Yugoslavia. Negotiations were initiated between the United 
States and Yugoslavia and ended in an agreement between the two govern- 
ments. 


4 Gsovski, op. cit., pp. 555-592. 
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THE SETTLEMENT WITH YUGOSLAVIA 


The Federal Reserve Bank in New York held frozen assets in gold amount- 
ing to almost $47,000,000 in the name and for the account of the Govern- 
ment of Yugoslavia after World War II. The United States Government 
was not willing to unfreeze these assets until Yugoslavia agreed to pay an 
adequate compensation for American property taken for nationalization 
and other purposes in that country. The discussions began in May, 1947, 
at the Department of State in Washington between a special mission of the 
Yugoslav Government and representatives of the State Department. An 
agreement was finally signed on July 19, 1948. The Yugoslav Government 
agreed to pay to the United States the sum of $17,000,000 in full settlement 
for American property expropriated in Yugoslavia. The United States 
Government agreed to unfreeze the Yugoslav assets in the United States, 
including the $47,000,000 in gold held at the Federal Reserve Bank. In 
making the agreed lump-sum payment of $17,000,000 the Yugoslav Gov- 
ernment has been discharged of its obligation under international law to 
make compensation for the expropriation of American property in Yugo- 
slavia.° 

The Yugoslav Claims Agreement of July 19, 1948,° provides, among other 
things, that any money left over after all awards have been made and the 
expenses of adjudication paid shall be returned to Yugoslavia (Article 1). 
The claims are confined to those involving property, rights, and interests 
which at the time of nationalization or other taking were directly or indi- 
rectly owned by a United States national, or by a United States corporation 
whose outstanding securities were in American ownership by at least 20 
percent (Article 2). Persons who acquired United States nationality after 
the nationalization must settle their claims with Yugoslavia directly (Arti- 
cle 3). Yugoslavia recognized the obligations of nationalized enterprises 
as successors to the debts incurred to the benefit of such enterprises, but 
debts which are the basis of claims settled in pursuance of the Agreement 
will be regarded as settled (Article 4). The distribution of the fund among 
claimants is made a concern of the United States alone and findings of the 
agency to be set up for that purpose are final (Article 8). Yugoslavia obli- 
gated herself to furnish the United States, on request, all information and 
documents necessary to settle the individual claims. The United States is 
obligated to furnish to the Yugoslav Government certified copies of the de- 
cisions regarding the adjudication of claims. Yugoslavia is authorized to 
file briefs as amicus curiae with the consent of the American agency (Arti- 
cle 9). 

On August 21, 1948, the Yugoslav Government paid the agreed amount 


5 Report No. 800, Senate Foreign Relations Committee, 81st Cong., Ist Sess., July 28, 
1949, p. 3 et seq. 
* Department of State Publication No. 3307, Washington, 1948, 62 Stat. 2658 et seq. 
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of $17,000,000 to the Secretary of State. This sum was deposited with the 
Treasury of the United States as a trust fund to be paid out to the respec- 
tive claimants under the Agreement.’ 

American nationals were precluded from seeking compensation under the 
Yugoslav laws from the Government of Yugoslavia, if their claims fell 
within the purview of the Agreement. Therefore, it became necessary for 
the American Government to provide for an agency which would have 
authority to adjudicate the claims against the $17,000,000 fund. 


Tue ESTABLISHMENT OF THE ADJUDICATING AGENCY 


A bill was introduced in both Houses of Congress in 1949 to establish in 
the Department of State a three-man commission to be known as the Inter- 
national Claims Commission of the United States. This Commission was 
to have jurisdiction in determining the final disposition of claims of the 
United States Government and of United States nationals against foreign 
governments out of lump-sum settlement agreements made by the United 
States Government. The Commission was set up to examine and adjudi- 
cate (1) claims arising out of the Yugoslav Claims Agreement of 1948 and 
(2) claims arising out of future lump-sum agreements between the United 
States and foreign countries. The bill provided the mechanism and the 
procedure for the apportionment among claimants of the money the United 
States had received from Yugoslavia, and of money it may receive, in the 
future, from other foreign countries. The bill became law on March 10, 
1950.* It is known as the ‘‘International Claims Settlement Act of 1949’’ 
and is hereinafter referred to as the ‘‘Act.’’ It contains the following ma- 
jor provisions: 

The International Claims Commission of the United States (hereinafter 
referred to as the ‘‘Commission’’) is composed of three persons, appointed 
by the President by and with the advice and consent of the Senate. One 
member shall be designated Chairman by the President. Two members 
constitute a quorum for the transaction of business. Under the Act, the 
President may fix a termination date for the authority of the Commission, 
and the terms of office of its members. The Secretary of State may remove 
any member, upon notice and hearing, for neglect of duty, or malfeasance 
in office, but for no other cause (Section 3 of the Act). 

The Commission renders final decisions with respect to claims of the 
United States Government and of United States nationals included within 
the terms of the Yugoslav or any future claims agreements between the 
United States and a foreign government providing for a settlement of claims 

7 Senate Report No. 800, supra. 


8 Public Law 455, 81st Cong., 64 Stat. 12, 22 U.S.C. 1621, published in this JOURNAL, 
Supp., Vol. 45 (1951), pp. 58-65. 
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arising out of the nationalization or taking of property (Sec. 4(a) of the 
Act). 

The principal office of the Commission is in Washington, D. C. The Com- 
mission was to complete its affairs under the Yugoslav Claims Agreement 
not later than March 10, 1954. However, the life of the Commission is not 
limited nor is its authority restricted to the adjudication of Yugoslav claims, 
but it may act under future agreements which may be effected under the 
provisions of the Act (Secs. 3(b) and 6 of the Act). 

In the decision of claims the Commission shall apply, in the order pre- 
sented: (1) the provisions of the applicable claims agreement, and (2) the 
applicable principles of international law, justice and equity. Each de- 
cision by the Commission shall be by majority vote, and shall state the rea- 
sons for such decisions. It constitutes a full and final disposition of the 
ease in which the decision is rendered (Sec. 4(a) and (b) of the Act). 

Any claimant whose claim is fully or partly denied, is entitled to a hear- 
ing before the Commission. Upon such hearing, the Commission may af- 
firm, modify, or revise its former action. Such action of the Commission 
after a hearing shall be final and conclusive and shall not be subject to 
review by the Secretary of State or any other official, department, agency, 
or establishment of the United States, or by any court by mandamus or 
other procedure (Sec. 4(h) of the Act). 

The Act contains numerous provisions for the procedure of the Commis- 
sion with respect to witnesses, subpoena powers, the taking of testimony by 
deposition and the representation of claimants by attorneys (Sec. 4(c), (d) 
and (f) of the Act). Except as otherwise specifically provided by the Act, 
the Commission shall comply with the provisions of the Administrative Pro- 
eedure Act of 1946 (Sec. 4(j) of the Act). 

The awards are being paid by the Secretary of the Treasury out of the 
funds created for the purpose of settlement of claims. Payments are made 
in full, if the principal of the award is $1,000 or less. Otherwise, an amount 
of $1,000 is paid on account of each award of more than $1,000. Additional 
payments can be made from time to time in ratable proportions until the 
award is paid in full. From each payment, however, an amount of 3 per- 
cent shall be deducted as reimbursement for the expenses incurred by the 
United States (Sees. 7(b) and 8(c) of the Act). This expense amount was 
raised to 5 percent by a 1953 amendment to the Act. 

It may be noted that this Act followed in many features and provisions 
the Settlement of Mexican Claims Act of 1942,° which established another 
domestic agency for the settlement of international claims. Under this Act 
a Commission was established for the purpose of adjudicating the claims of 
American nationals and apportioning the lump sum paid by Mexico to the 
United States for this purpose. The American-Mexican Claims Commission 
functioned from April 5, 1943, to April 4, 1947. 


® Public Law 814, 77th Cong., approved Dec. 18, 1942. 
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Tue SETTLEMENT WITH PANAMA 


Prior to 1931 a group of United States citizens acquired portions of a 
large tract of land in the Republic of Panama, known as ‘‘E] Encanto.’’ 
A decision of the Supreme Court of Panama of October 20, 1931, ordered 
the annulment of all the private titles to the tract in question. The United 
States Government contended that this constituted illegal confiscation of 
private property acquired in good faith by American citizens, and resulted 
in a gross denial of justice. Under the Convention between the United 
States and Panama of July 28, 1926, a Mixed American and Panamanian 
General Claims Commission was established. The Commission handed 
down a decision dated June 27, 1933, to the effect that it had no jurisdic- 
tion to entertain the ‘‘E] Encanto”’ claims, because the claims arose after 
the date of ratifications of the Convention of July 28, 1926. The Commis- 
sion did not go into the merits of the claims, which remained unsettled.*° 

A new Claims Convention between the United States and Panama was 
signed on January 26, 1950, and ratifications exchanged on October 11, 
1950, when the convention entered into force.* The Government of the 
Republic of Panama agreed to pay to the Government of the United States 
a sum of $400,000 with respect to property losses suffered by nationals of 
the United States in relation to the ‘‘E] Encanto’’ lands (Article II of the 
convention). The individual claims shall be finally adjudicated by an 
American agency. If, upon such adjudication, such agency shall find that 
the sum of $400,000 is in excess of the total sum of the claims determined 
to be valid, plus the cost of adjudication, not borne by the claimants, the 
United States Government shall return such excess to the Government of 
Panama (Article IV of the Convention). Panama undertook to deliver to 
the United States Government any documents in its possession which may 
have a bearing upon the merits of the individual claims (Article VII of 
the convention). 

In the meantime, the International Claims Commission had been set up 
by the United States Government as an agency for the adjudication of 
claims under lump-sum payment agreements for nationalized property. 
The convention with Panama became effective on October 11, 1950, and 
under the provisions of Sec. 4(a) of the Act, the International Claims 
Commission took jurisdiction of the settlement of these claims against the 
Republic of Panama. 


ORGANIZATION OF THE COMMISSION 


The Commissioners were appointed on August 28, 1950. Josiah Marvel, 
Jr., former Ambassador of the United States to Denmark, was designated 


10 See Bert L. Hunt, American and Panamanian General Claims Arbitration, Report, 
1934, pp. 573-578. 
111 U. 8. Treaties 685, published in this Journat, Supp., Vol. 45 (1951), pp. 93-96. 
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Chairman, and Raymond S. McKeough, former Congressman from Illinois 
and Roy G. Baker, of the Bar of the State of Texas, were appointed as the 
two other members. Under the Description of Organization ** the Com- 
mission had the following offices: Office of the Executive Director, General 
Counsel, Solicitor of the Commission, Valuation and Investigation Division 
and a Field Branch Office in Belgrade, Yugoslavia. 

The Commission acted mainly on the recommendations of the Solicitor, 
who in turn relied on the reports and information gathered directly or 
through co-operation of the Government of Yugoslavia by the Field Branch 
Office in Belgrade. 

The entire staff of the Commission consisted of some 25 persons, which 
number was gradually reduced to less than 20. Towards the end of the 
period under discussion (June, 1953), the number of attorneys employed 
by the Commission both in Washington and Belgrade was eight. This 
small group was in charge of the entire work of the Commission. They 
were responsible for analyzing and examining all claims, initiating investi- 
gations, making recommendations to the Commission, serving as adversaries 
to the claimants in all hearings before the Commission, and gathering evi- 
dence and information regarding the ownership and valuation of the prop- 
erty involved. They were also responsible for the evaluation of the infor- 
mation submitted by the claimants and by the foreign government. In 
addition, the legal staff performed also a considerable number of duties 
which normally would be carried on by administrative assistants. 


PROCEEDINGS BEFORE THE COMMISSION 


The Commission published its Rules of Practice and Procedure on De- 
cember 9, 1950. These rules were amended on October 29, 1951, and 
re-published on November 1, 1951.2° Among other things, these rules 
contained the following more significant provisions: 

A claim must be signed and verified by the claimant (Sec. 300.8). The 
proceedings may be initiated by the Solicitor by submission of a written 
recommendation for the approval or denial of a claim. The Commission 
may allow or deny such a claim by a proposed decision or set the claim for 
a hearing (Sec. 300.16). Any claimant whose claim is denied, or approved 
for less than the full amount, is entitled to a hearing before the Commis- 
sion, upon filing a request. If there is no request for a hearing, the pro- 
posed decision becomes a full and final disposition of the case (Sec. 300.17). 

At any time prior to hearing, a pre-hearing conference may be set at the 
request of the claimant, or of the Solicitor, or by order of the Commission. 
Such a conference may consider, among other things, simplification of the 
issues and any matter which would tend to expedite the proceedings. Stip- 


12 Public Notice No. 65 of the Department of State, Oct. 24, 1950, 15 Fed. Reg. 7215. 
18 15 Fed. Reg. 8734; 16 Fed. Reg. 11102. 
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ulations and admissions of fact shall be made part of the record of the 
proceeding (Sec. 300.19). 

At the hearing, the claimant is the moving party and has the burden of 
proof in all issues involved. The rules contain detailed provisions for the 
examination of witnesses, for testimony taken by depositions and for the 
issuance of subpoenas (Sec. 300.20, 21 and 22). At the close of the hear- 
ing, the Commission may, upon request, fix a time for oral argument and 
permit the filing of briefs and reply briefs. In the proceedings under the 
Yugoslav Claims Agreement, the Government of Yugoslavia is entitled to 
file briefs as amicus curiae, upon leave granted (Secs. 200.25 and 301.5). 
Thereupon the Commission makes a final decision which constitutes a full 
and final disposition of the case (Sec. 300.26). 

The deadline for filing Yugoslav claims was fixed by the rules at June 
30, 1951, and for the Panamanian claims at February 29, 1952, which date 
was later extended until August 4, 1952 (Sees. 301.3 and 302.3). However, 
individual extensions for the filing of claims were granted frequently. 
During the period under discussion (1950-1953) 1,547 claims were filed 
under the Yugoslav Claims Agreement and 67 under the Panama Claims 
Convention. The total amount of all Yugoslav claims exceeded $150,000,000 
while the total sum of the Panamanian claims amounted to approximately 
$1,500,000. 

The Commission rendered decisions in 645 Yugoslav claims. Some of 
these decisions have not become final, because hearing proceedings have 
been requested or were already in progress. Of the 645 decisions, awards 
or proposed awards have been entered for 145 claims totalling approxi- 
mately $750,000. The other 500 decisions are denials or proposed denials 
covering roughly $30,000,000. Statistics showed the awards to represent 
approximately 30% of the original claims. Altogether, the Commission 
has disposed by awards or denials, and by proposed awards or denials, of 
claims totaling approximately $32,500,000. Some claims have been only 
partly decided, and a remaining portion has been left for later considera- 
tion. It can be said that in almost three years of its existence the Com- 
mission has accomplished approximately one-third of the work under the 
Yugoslav Claims Agreement. It was originally estimated that the Com- 
mission would require four years to fulfill its mission (Sec. 6 of the Act). 
The fact that the Commission accomplished relatively so little during the 
nearly three years of operation brought the Commission under heavy at- 
tack from critical claimants and from the Administration itself, the details 
of which are discussed below. 

The Commission has not decided any of the Panamanian claims. All 
of the following references, therefore, are to claims under the Yugoslav 
Claims Agreement of 1948. They show the position taken by the Com- 
mission regarding certain problems and questions which had to be settled 
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in allowing or disallowing the claims. They are here published for the 
first time. 
ELIGIBLE CLAIMANTS 


The Commission decided in the Matter of the Claim of Dolores Moja 
Moore, Docket No. Y—910, Final Decision No. 2, April 16, 1952, that: 


the term ‘‘nationals of the United States’’ who can assert claims for 
property nationalized or otherwise taken by the Yugoslav Government 
is strictly limited, by the Agreement of July 19, 1948, to those who 
were nationals at the time of nationalization or other taking occurring 
between September 1, 1939 and July 19, 1948. This limitation ex- 
pressed in the Yugoslav Claims Agreement of 1948 conforms with 
international law and practice that an injury to an individual is an 
injury to the state of which he is a national. Thus the nationaliza- 
tion or other taking of property of a person who is not a citizen of the 
United States at the time of such taking could not constitute an injury 
to the United States warranting it to intervene in his behalf. 


In the Matter of the Claim of Westhold Corporation, Docket No. Y—1235, 
Proposed Decision No. 54, May 22, 1952, which became final without hear- 
ing proceedings, the Commission held that: 


it is apparent that a corporation is an eligible claimant only if: (1) 
the corporation was organized under the laws of the United States, or 
state or other political entity thereof, and (2) twenty percent of the 
‘‘outstanding securities’’ of the corporation ‘‘was owned’’ by individ- 
ual nationals of the United States, directly or indirectly. As the 
claimant is a Delaware corporation, it satisfied the first condition above 
mentioned. If by the word ‘‘owned”’’ is meant record or legal owner- 
ship, the claimant would satisfy the second condition, for well over 
twenty percent of the corporate stock—a class of outstanding securities 
—was registered in American citizens at all pertinent times. If, how- 
ever, the word ‘‘owned’’ means beneficial ownership, the corporation 
does not satisfy the second condition, for the entire beneficial owner- 
ship of its stock was in aliens at the time of the alleged nationalization 
or taking and at all times subsequent to December 1940. . . . In the 
report of the Senate Committee on Foreign Relations reporting out 
H.R. 4406 (Public Law 455), it is stated: ‘‘Under international law, 
governments have been known to espouse claims of their corporations, 
although all of the corporate stock be foreign held. This Government, 
in its negotiations with the Yugoslav Government, did not take this 
extreme position, being of the view that a substantial American bene- 
ficial interest should exist in an American juridical entity prior to 
espousal of the entity’s claim. It was agreed that this substantial inter- 
est would be ‘20 percent or more of any class of outstanding securities 
which were at such time (the time of the nationalization or other tak- 
ing of property) owned by individual nationals of the United States.’ 
It is conceivable that the remaining 80% might be held by foreign na- 
tionals, resident or nonresident in the United States’’ (Calendar No. 
810 Report No. 800, 81st Cong. 1st Sess. pp. 10 and 11). The conclu- 
sion therefore must be that the requirement as to twenty percent of 
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the stock ownership in American nationals was to assure a substantial 
American beneficial interest. . . . As it has not been shown that twenty 
percent of any ciass of the outstanding securities of the claimant cor- 
poration were beneficially owned by individual nationals of the United 
States at the time of nationalization or other taking of its property by 
the Government of Yugoslavia, this claim must be denied in whole. 


In the Matter of the Claim of Eva Popovich, Docket No. Y—579, in its 
Final Decision No. 342 of September 5, 1952, the Commission found that: 


the record shows that this claimant was born in Yugoslavia and ac- 
quired American nationality coincidentally with her husband on Feb- 
ruary 24, 1912; that such marriage was terminated on April 11, 1921; 
that claimant was married to an alien on July 13, 1922, thereby losing 
her American nationality, pursuant to provisions of Section 3 of the 
Act of March 2, 1907, which was then in force; that claimant regained 
American nationality on May 13, 1952 by naturalization. Thus it ap- 
pears that claimant was not a national of the United States between 
September 1, 1939 and July 19, 1948, and cannot assert a claim against 
the fund created by the Yugoslav Claims Agreement of 1948. The 
claim is denied in whole. 


In the Matter of the Claim of Arthur G. and Margaret Denes, Docket No. 
Y-272, in its Final Decision No. 355 of June 11, 1953, after hearing pro- 
ceedings were completed, the Commission ruled: 


Both these claimants were born in Hungary and were citizens of that 
country. A certificate of naturalization was issued to claimant, Arthur 
G. Denes, on March 1, 1915. On December 18, 1926, the United States 
District Court, District of Minnesota, entered an order finding that 
claimant, Arthur G. Denes, at the time of filing his application for citi- 
zenship in the District Court for the State of Minnesota, in the County 
of Ramsey, at St. Paul, Minnesota, prior to March 1, 1915, did not in- 
tend to become a permanent citizen of the United States, and therefore 
ordered that the certificate of naturalization theretofore issued to claim- 
ant, Arthur G. Denes, be set aside and cancelled. We find that there- 
fore Arthur G. Denes remained an alien until he acquired American 
citizenship by naturalization on May 13, 1949.... As Arthur G. 
Denes was not a national of the United States at any time between 
September 1, 1939 and July 19, 1948, he is not eligible to assert a 
claim against the fund established by the Yugoslav Claims Agreement 
of 1948. With respect to claimant, Margaret Denes, we find a certifi- 
cate of citizenship was issued to her on May 19, 1947, on the basis that 
she derived citizenship of the United States on July 21, 1920, through 
marriage on that date, to Arthur G. Denes, who was naturalized as a 
United States citizen on March 1, 1915, by the District Court at St. 
Paul, Minnesota. The case of Alfonso Battaglino v. George C. Mar- 
shall, Secretary of State (172 Fed. 2nd 979, certiorari denied 338 US 
829) is controlling upon this Commission. The Circuit Court there 
held that when a naturalization is cancelled pursuant to the second 
paragraph of Section 15 of the Act of 1906, such cancellation makes 
the naturalization void and the certificate of naturalization a nullity 
ab initio, with the result that persons who claim or derive citizenship 
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through such naturalization, must be regarded as never having acquired 
American citizenship. We thus find that claimant, Margaret Denes, 
was not a national of the United States during the period September 1, 
1939 to July 19, 1948. . . . The claim is denied in whole. 


In the Matter of the Claim of Charles J. Neustadt, Docket No. Y-468, 
the claimant attempted to show that the property was taken from a trustee, 
and that the date of taking was not the date when the Yugoslav Govern- 
ment took the property from the trustee, but the date when the Yugoslav 
Government nationalized other similar property. In its Proposed Decision 
No. 481, dated January 27, 1953, affirmed, after hearing proceedings were 
completed, by Final Decision of April 29, 1953, the Commission held: 


Evidence before the Commission shows that the claimant became a 
citizen of the United States by naturalization on November 25, 1946. 
Evidence further shows that Wilhelm Nementz, in whose name the 
property was held, was arrested in May 1945 and all property regis- 
tered in his name was confiscated on December 15, 1945. It thus ap- 
pears that at the time this property was confiscated, assuming that 
claimant was the real owner thereof, claimant was not a national of 
the United States. . . . The claim is denied in whole. 


These cases show that the Commission was strict in the interpretation of 
the citizenship requirements, but all these decisions are soundly based on 
the Agreement as well as on international and domestic law. 


ELIGIBLE CLAIMS 


In the Matter of the Claim of Peter Boulanger, Docket No. Y—1056, in 
its Proposed Decision No. 18 of February 6, 1952, which became final with- 
out hearing proceedings, the Commission found: 


This claim seeks the recovery of 10,000 dollars, the asserted value of 
property alleged to have been taken by the Yugoslav Government. 
Evidence shows that the property was taken by the Yugoslav Govern- 
ment in 1945, at which time the property was owned by the parents of 
the claimant both of whom were citizens of Yugoslavia. The evidence 
further shows that claimant attempts to assert his claim on the theory 
that he inherited the parents’ claim in 1946. . . . To be eligible for 
compensation under the Yugoslav Claims Agreement of 1948, the owner 
of the property at the time between September 1, 1939 and July 19, 
1948 must have been a national of the United States. . . . As the own- 
ers of the property at the time of its taking were not nationals of the 
United States no claim for this property can be brought before this 
Commission. 


This decision indicates that a claim which in its origin is a claim of Yugo- 
slav nationals cannot become an American claim through inheritance, even 
though the heir was an American citizen at the time of taking. The con- 
trolling element is the nationality of the owner at the time of taking. 

In the Matter of the Claim of Elias Mann, Docket No. Y-324, in its Pro- 
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posed Decision No. 29 of May 6, 1952, which became final without hearing 
proceedings, and from which Commissioner Roy G. Baker dissented, the 
Commission stated : 


To be eligible to assert a claim against the fund established by the 
Yugoslav Claims Agreement of 1948, the nationalization of the prop- 
erty, subject of the claim, must have occurred between September 1, 
1939 and July 19, 1948. In his Statement of Claim this claimant as- 
serts that the property was nationalized on September 10, 1948, which, 
if true, would take it outside of the terms of the Agreement above men- 
tioned. By Article 3 of the Nationalization Act of April 28, 1948 (Of- 
ficial Gazette No. 36 of April 29, 1948), all real property owned by 
foreign citizens, with certain exceptions, is ‘‘nationalized and passes 
into state ownership on the day this Law becomes effective’’ (under- 
scoring added). In Article 5 of this law it is stated: ‘‘This law be- 
comes effective when enacted by the People’s Assembly of the FPRY.’’ 
In the ‘‘ Edict’’ prefacing the law it is stated that the law is ‘‘enacted 
by the Federal Council, and the People’s Council of the People’s As- 
sembly of the FPRY in its sessions of April 28, 1948.’’ The date of 
nationalization given by claimant is September 10, 1948, which is the 
date of the decision of the Municipal People’s Committee at Zagreb. 
As to the legal effect of this decision, reference is made to Articles IV, 
V and VII of the ‘‘Instructions for the Transfer of Ownership of Na- 
tionalized Real Property of Foreign Citizens, Foreign Institutions and 
Foreign Public Persons or Legal Entities’’ (Official Gazette No. 53 of 
June 23, 1948). Article [V provides that the Executive Committee of 
the County or City (Local) People’s Committee shall, after notice 
of the existence of foreign-owned property, investigate to determine 
‘‘whether the property has been nationalized in accordance with the 
law of April 28, 1948.’’ After making findings the Committee ‘‘shall 
issue a decree which will confirm that the property has been national- 
ized’’ in accordance with the law of April 28, 1948. Article V refers 
to this ‘‘decision confirming the transfer of nationalized property into 
State ownership.’’ And Article VIII provides that the local Court 
shall record the ownership rights of the nationalized property on the 
basis of the Committee’s decision ‘‘by which it was confirmed that the 
nationalized property has passed into State ownership’’ (underscoring 
added). Accordingly we conclude that the real property of claimant 
was effectively nationalized on April 28, 1948, and only a procedural 
action in the nature of a confirmation was carried out on September 
10, 1948. 


In the Matter of the Claim of Helen Plamenatz, Docket No. Y-1047, in 
its Decision No. 58 of May 27, 1952, affirmed by order of February 2, 1953, 
the Commission discusses a case in which the claimant stated that she ac- 
quired property by marriage under the community property laws of Cali- 
fornia. The Commission said: 


The evidence before the Commission shows that the claimant became 
a national of the United States on August 19, 1946, by naturalization. 
The evidence further shows that the claimant’s husband became a citi- 
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zen by naturalization on August 23, 1948. The record further shows 
that the property alleged to have been nationalized, was owned by the 
claimant’s husband. Although the claimant and her husband were 
married in 1946, such marriage under the Yugoslavian law did not 
vest in the claimant any rights and interests in and with respect to 
the property which is the subject of this claim. It is basic law that 
the incidence of ownership of real property is governed by the law of 
the place where the property is located. Thus, here there is no evi- 
dence that this claimant owned property which was nationalized or 
taken by the Yugoslav Government... . 


In the Matter of the Claim of Mary Rotter Gerrick, Docket No. Y—269, 
in its Proposed Decision No. 291, dated July 30, 1952, which became final 
without hearing proceedings, and from which Commissioner Roy G. Baker 
dissented, the Commission stated as follows: 


The question here presented is the determination of the date of tak- 
ing of the property by the Yugoslav Government. A similar question 
was considered by the Commission in the Matter of the Claim of ELIAS 
MANN (Docket No. Y-324). In that claim proceeding we pointed out 
that the effective date of the nationalization of real property under the 
Nationalization Law of April 28, 1948 (Official Gazette No. 36, of April 
29, 1948) was the date of that law, namely April 28, 1948, and that the 
subsequent action of the Municipal People’s Committee in ordering the 
transfer of the property in question to ‘‘People’s Common Property’’ 
was procedural only and in the nature of confirmation of the action 
taken by the Law of April 28, 1948, and that the effective date of the 
nationalization was April 28, 1948. In this conclusion the dissenting 
opinion filed in the Matter of the Claim of ELIAS MANN concurred. 
We believe the same principle applies in this claim proceeding and that 
the date of February 6, 1945, established by the Law of July 31, 1946 

. is the date of taking of the property, and the the action of the Dis- 
trict Court of the City of Belgrade ordering the transfer of the prop- 
erty here involved to the ‘‘People’s Common Property’’ on April 14, 
1948 was merely procedural and in confirmation of the action of the 
State in taking over the property by decree of February 6, 1945. It 
thus appears that at the time of the taking of the property claimant’s 
sister, a national of Yugoslavia was the owner thereof. The claimant, 
not being the owner of the property at the time of taking by Yugo- 
slavia, cannot assert a claim against the fund established by the 
Yugoslav Claims Agreement of 1948. 


The dissenting opinion argued that the claimant acquired rights or in- 
terests in the property at the time of her sister’s death, at which time the 
property still was recorded in the sister’s name in the land registry books. 
The Government of Yugoslavia confiscated the property after the death of 
the claimant’s sister, but effective retroactively to the time prior to her 
death. The dissenting opinion maintained that retroactivity cannot go so 
far back as to nullify all the rights of the claimant who was to inherit her 
sister’s property. 
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In the Matter of the Claim of Alfred M. Stumer, Docket No. Y-594, in 
its Decision No. 386 of October 27, 1952, affirmed, after hearing proceed- 
ings were completed, on April 29, 1953, the Commission stated : 


In September and October 1940, claimant purchased 40,000 dinars 
in Switzerland, for which he paid 2,125 Swiss franes or $484.16... . 
The claimant’s loss, occasioned by his inability to exchange the bank- 
notes of the Kingdom of Yugoslavia purchased by him in Switzerland, 
results from the exchange controls and restrictions imposed by the 
Yugoslav Government. We have repeatedly held that the exercise of 
such exchange controls does not constitute a nationalization or other 
taking of property or of rights and interests in and with respect to 
property within the meaning of the Yugoslav Claims Agreement of 
1948 and the International Claims Settlement Act of 1949. 


In the Matter of the Claim of Madeline Berman, Docket No. Y-1597, in 
its Proposed Decision No. 426 of November 13, 1952, which became final 
without hearing proceedings, the Commission held : 


Evidence before the Commission shows that the property here in- 
volved consists .. . of a parcel in the name of Gerta Lavecki, nee 
Lansman, wife of Pavel. The evidence further shows that an attempt 
was made to transfer this property to claimant by a deed made in New 
York and never recorded in Yugoslavia. This claimant, an American 
national, has failed to prove ownership of this property as required 
by the Yugoslav Claims Agreement of 1948 and the International 
Claims Settlement Act of 1949, in that there is no evidence of com- 
pliance with a decree enacted July 19, 1946 regarding the acquisition 
of immovable property of foreign citizens (Official Gazette No. 68 of 
August 23, 1946), which provides, inter alia: (Article 1) ‘‘ All legal 
acts regarding transfer to foreign citizens, as well as legal acts re- 
garding leases of real estate to foreign citizens for more than five years 
are null and void if no approval is granted, and they shall become ef- 
fective on the day when such approval is granted.’’ In view of the 
failure of such proof, the claim is denied in whole. 


The preceding cases show that the Commission followed the principle 
that a claimant whose claim is based on real property, has to prove that 
he was the owner of record in the land registry books of Yugoslavia; other- 
wise the claim was not recognized. Transfers claimed to have been made 
in this country by deeds, not recorded in Yugoslavia, transfers made dur- 
ing the occupation or after the war without having been recorded, and 
transactions attempting to give beneficial ownership of real property to 
claimants were disallowed by the Commission. 

Considerable difficulties arose as a consequence of the Yugoslav Nationali- 
zation Law as amended on April 28, 1948. According to the provisions of 
this law, all real property owned by foreign citizens and foreign legal 
entities was nationalized and passed into state ownership, with certain ex- 
ceptions. Many naturalized United States citizens submitted claims to the 


INTERNATIONAL CLAIMS COMMISSION OF THE U. 8. 629 


Commission on the ground that their real property was nationalized under 
the Law of April 28, 1948. The Yugoslav Government reported that in a 
great number of these cases the property was not nationalized, in spite of 
the fact that the owners are citizens of the United States, because these 
claimants are still considered Yugoslav citizens under Yugoslav law and 
not foreign citizens in Yugoslavia. Consequently, their property was de- 


9? 


clared ‘‘free. 
The Commission stated its view in the Matter of the Claim of Angelina 


Evasovich Pobrica, Docket No. 967, Final Decision No. 454, June 25, 1953, 
which was rendered after hearing proceedings were completed: 


This claim is asserted on behalf of the Estate of Andrew Pobrica. 
It appears that Andrew Pobrica became a citizen of the United States 
on March 13, 1912 and died on May 4, 1948, and that he was the owner 
of certain real property located in Igrane, Yugoslavia. Claimant is 
therefore eligible to assert a claim against the fund established by the 
Yugoslav Claims Agreement of 1948. The question presented is 
whether the property of Andrew Pobrica was nationalized or otherwise 
taken by reason of the enactment of the Second Nationalization Act of 
April 28, 1948. It appears that no steps were taken by the Yugoslav 
Government under the provisions of this law and, in fact, it appears 
that the property was leased by Andrew Pobrica and that his tenant is 
still in possession of the property. It is argued that the law of April 28, 
1948 automatically nationalized or took this real property. We are of 
the opinion that the mere enactment of a law under which property may 
later be nationalized does not create a claim under the Yugoslav Claims 
Agreement of 1948. We hold that a claim for the nationalization or 
other taking of property does not arise until the possession of the owner 
is interfered with. This view is fortified by the decision of the Com- 
mission under the Claims Convention with Panama. See MARIPOSA 
DEVELOPMENT COMPANY et al. Report by Bert L. Hunt, Agent 
for the United States, American and Panamanian Claims Arbitration, 


pp. 573-577. 

This decision and other similar rulings of the Commission show that no 
claim was recognized, if the Yugoslav records indicate that the property 
was not nationalized and if, moreover, the other evidence reveals that the 
claimant still has control of the real property involved. 


Dest CLAIMS 


In the Matter of the Claim of Joseph and Liana Menton, Docket No. 
Y-435, Decision No. 39 of April 3, 1952, which became final without hear- 
ing proceedings, the Commission decided regarding debt claims as follows: 


The evidence shows that claimants loaned to a Yugoslav firm a cer- 
tain sum in January of 1941. The firm was nationalized by the Yugo- 
slav Government on April 26, 1948, and the loan or debt of the claim- 
ants was acknowledged and accepted by the temporary administration 
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of the successor enterprise in the list of creditors of the nationalized 
enterprise. The evidence further shows that these claimants, at the 
time of the loan, and at the present time, are nationals of the United 
States. It is the opinion of the Commission that creditor’s interests 
were not settled or discharged by the Yugoslav Claims Agreement of 
1948. Such a claim is not based upon the ownership of property or a 
right or interest in property. This view is fortified by that of the 
Senate Committee on Foreign Relations, which in its Report No. 800 
stated: ‘‘. . . the claims settled do not include creditor interests. 
They are confined to ownership interests in property, either legal or 
beneficial, direct or indirect. This is consistent with traditional United 
States policy in connection with espousals.’’ 


A rather unusual question arose in the Matter of the Claim of Simpson, 
Spence & Young, Docket No. Y—1695, in which the Commission’s Final De- 
cision No. 447 of June 23, 1953, rendered after hearing proceedings were 
completed, holds as follows: 


In March 1944 a charter-party was executed in London between the 
Royal Yugoslav Government, as owner of the vessel ‘‘VIS,’’ and the 
Charterers, who are described in the contract as ‘‘W.S.A. and the Min- 
ister of War Transport, on behalf of His Majesty.’’ Article 14 of the 
charter-party provided as follows: ‘‘The Charterers or their Agents to 
advance to the Master, if required, necessary funds for ordinary dis- 
bursements for the Vessel’s account at any port, charging only interest 
at one percent, such advances to be deducted from hire.’’ Claimants 
allege that they were the ‘‘ Agents for the Vessel’’ in the United States 
and on instructions of the agents of the British Minister of War Trans- 
portation remitted on October 16 and December 4, 1944 a total of ap- 
proximately eleven thousand dollars to E. Urguidi & Co., of Norfolk, 
Va., representing cash to be advanced to the Master of the ‘‘VIS.’’ 
Under the above facts, the claimants seek to be compensated out of the 
fund established by the Yugoslav Claims Agreement of 1948. . . . For 
the reasons set out in the Proposed Decision in this claim proceeding, 
we reaffirm that creditors’ interests were not settled and discharged by 
the Yugoslav Claims Agreement of 1948. Claimant now suggests a new 
theory .. . that, by the advances of monies to the Master of the Ves- 
sel, claimant obtained a maritime lien against the vessel and thus ac- 
quired rights and interests in and with respect to property. ... We 
find that in making advances claimant did not rely on the credit of the 
ship itself but rather on the credit of its principal. Under such cir- 
cumstances the law does not create a maritime lien. . . . We therefore 
conclude that no maritime lien was created against the vessel ‘‘VIS’’ 
and consequently it is unnecessary for us to consider the defense of 
laches, which has been raised. The claim is denied in whole. . . 


Bonp CLaIMs 


The reasons which prevail for the exclusion of general debt claims from 
the proceedings under the Yugoslav Claims Agreement of 1948, are con- 
trolling for special debt claims also. The claims based upon government 
bonds were considered by the Commission in the Matter of the Claim of 
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Owen Arthur Nash, Docket No. Y-362, Decision No. 38 of April 3, 1952, 
which became final without hearing proceedings. In this decision the 
Commission stated : 


The evidence before the Commission shows that the claimant holds 
two bonds described as ‘‘ National External Gold Loan of 1933 of the 
Kingdom of the Serbs, Croats and Slovenes, $1,000, 7 percent, Secured 
External Gold Bonds ete.’’ These bonds are now in default but with 
respect to them there was an exchange of notes between the Secretary 
of State of the United States Government and the Ambassador of the 
FPRY, dated July 19, 1948, which stated ‘‘that the Government of 
the FPRY recognizes among its other international obligations, the 
dollar bonds issued and guaranteed by predecessor Yugoslav Govern- 
ments’’ and will ‘‘consider means of discharging such obligations when 
Yugoslavia’s economic condition, seriously impaired by the ravages of 
war, and her foreign exchange position permits. ...’’ A reading of 
the Yugoslav Claims Agreement of 1948 clearly shows there is no pro- 
vision thereof that debt claimants, including holders of bonds, are to 
be paid out of the ‘‘fund’’ under the jurisdiction of the Commission. 
Debt claims may, in proper cases, be presented to the successor enter- 
prise whose claim has been settled by the Agreement, but a debt claim- 
ant, as in this case, a bond holder of a Government external dollar bond, 
has no standing before this Commission, as such claims were neither 
settled nor discharged by the Yugoslav Claims Agreement of 1948. 


In the Matter of the Claim of Ben D. Abravanel, Docket No. Y—1693, in 


its Decision No. 378 of October 27, 1952, from which Commissioner Roy G. 
Baker dissented, the Commission held: 


the Commission held in the Matter of the Claim of Eric G. Kaufman, Docket 


This Commission has held that holders of dollar bonds issued by 
predecessor Yugoslav Governments cannot assert a claim against the 
fund created by the Yugoslav Claims Agreement of 1948, as such claims 
were not settled by the Agreement. . . . We conclude that the same 
reasoning, applicable to dollar bonds is controlling as to dinar bonds. 
These particular dinar bonds had been in default for many years prior 
to the establishment of the present Government of Yugoslavia. With 
respect to such bonds the present Yugoslav Government enacted the 
Law regarding the Conversion of Prewar Internal State Loans and 
Bonds of July 22, 1946 (Official Gazette No. 61, July 30, 1946). Arti- 
cle 1 of this law converted such bonds into a new issue bearing interest 
at the rate of 3 percent, and Article 13 provides that such bonds shall 
be amortized in 30 years. These new bonds are the obligation of the 
present Yugoslav Government. While it is true that Article 4 of this 
Law provides that the amount of the debt shall be converted according 
to the Law regarding Pre-War Obligations of October 27, 1945, i.e. 
1 new dinar for 10 old dinars, we have held that such a conversion does 
not constitute a taking under the Yugoslav Claims Agreement of 1948. 
. . . We therefore hold that there has been no nationalization or other 
taking by the Yugoslav Government of the dinar bond in question. 


Regarding government bonds in currency other than dollars or dinars, 
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No. Y-778, in its Decision No. 393 of October 29, 1952, which became final 
without hearing proceedings, that: 


bonds in other currencies than dollars and dinars likewise do not 
come within the Yugoslav Claims Agreement of 1948 and the Inter- 
national Claims Settlement Act of 1949, because there is no evidence 
that these bonds were nationalized or otherwise taken between Sep- 
tember 1, 1939 and July 19, 1948 by Yugoslavia. 


BANK DEPosITs 


In the Matter of the Claim of Anton and Francis Tabar, Docket No. 
Y-580, Decision No. 55 of June 3, 1952, affirmed by order of the Commis- 
sion on December 29, 1952, the Commission stated in its majority opinion 
(a minority dissenting opinion was filed by Commissioner Baker), among 
other things, as follows: 


. . . International law and the usual commercial treaties are no bar 
to exchange regulations. So long as the control measures are not dis- 
criminatory, no principle of international law is violated. Claimants 
have produced no evidence that Yugoslav Foreign Exchange laws or 
their administration are discriminatory. . . . By Article 11 of the . 
Agreement the Government of Yugoslavia, in effect, agrees to waive its 
foreign exchange regulations to the extent of giving ‘‘sympathetic con- 
sideration to applications for transfers to the United States of deposits 
in banks of Yugoslavia and other similar forms of capital owned by na- 
tionals of the United States, where the amounts are small but which, 
in view of the circumstances, are of substantial importance to the per- 


sons requesting the transfers. ...’’ It was not until November 13, 
1945 that the Government of Yugoslavia . . . provided for the settle- 
ment of prewar obligations . . . at the rate of 10 (ten) old Yugoslav 
dinars to 1 (one) new dinar. . . . The Yugoslav Government, in cre- 


ating its monetary system following the occupation, told the debtors 
of Yugoslavia how much of the new money had to be paid in discharge 
of ‘‘old’’ debts. . . . From what has been said it is evident that Yugo- 
slavia violated no principle of international law in providing, as part 
of the reestablishment of its monetary system, for the payment of obli- 
gations incurred prior to military occupation at a rate of ten old dinars 
to one new dinar. . . . We can conclude that the Yugoslav Government 
did not nationalize or take the bank deposits. . . . This Commission has 
carefully reviewed the negotiations leading to the Agreement of 1948, 
and it is satisfied with its conclusion that claims based upon a reduced 
bank account were not among those espoused by the United States nor 
included in the claims settled and discharged by the Agreement. The 
claim is denied in whole. 


This decision was subject to heavy criticism by the numerous claimants 
for bank deposits. Extensive hearings were held and learned briefs ex- 
changed. However, the proposed decision was affirmed by the majority 
members of the Commission. The minority member, Commissioner Baker, 
did not participate in the final disposition of this case, because he had 
already resigned at that time. 


INTERNATIONAL CLAIMS COMMISSION OF THE U. S&S. 


MorTGAGES 


Claims of mortgagees who had recorded mortgages on real property in 
Yugoslavia, were allowed. In the Matter of the Claim of Frieda Bergmann, 
Docket No. Y—1120, Decision No. 597 of April 16, 1953, states: 


Evidence before the Commission shows that claimant is a citizen of 
the United States by birth; that she was the owner of a mortgage in 
the amount of 30,000 dinars upon property registered under docket 
No. 19, Kocevska Reka; and that this real property was nationalized 
or otherwise taken by the Yugoslav Government pursuant to the law 
effective February 6, 1945. This Commission has held that a recorded 
mortgage is within the terms of Article 1 of the Yugoslav Claims Agree- 
ment of 1948, and the taking or nationalization of the property against 
which such mortgage is recorded qualifies as a claim within the juris- 
diction of this Commission. . . 


War DaMaGE CLAIMS 


War damage claims were excluded from the Commission’s jurisdiction. 
The Commission held in the Matter of the Claim of Rudolph F. Zaletel, 
Docket No. Y—257, in its Decision No. 36 of March 11, 1952: 


Evidence before the Commission supports the claimant’s assertion 
that his property was destroyed by the German and Italian armies. 
. . . The general rule is that private individuals are owed no com- 
pensation on account of injuries caused by legitimate military authori- 
ties. . . . The claim filed herein is not within the terms of the Yugo- 
slav Claims Agreement of 1948 and over it this Commission has no 
jurisdiction. Consequently, it is denied in whole. 


Regarding claims for property which suffered war damage but was sub- 
sequently nationalized by the Yugoslav Government, Proposed Decision 
No. 459 of December 11, 1952 in the Matter of the Claim of Mary Lukan, 
Docket No. Y-334, from which Commissioner Baker dissented, stated as 
follows : 


. . . the question is presented whether war damage to property na- 
tionalized or otherwise taken by the Yugoslav Government may be 
compensated out of the dollar fund established by the Yugoslav Claims 
Agreement of 1948 or whether the amount which may be awarded from 
this dollar fund is limited to the value of the property in its damaged 
state at the time of nationalization or other taking by the Yugoslav 
Government. . . . The Agreement is silent as to claims for war damage 
to property which has been nationalized or otherwise taken by the 
Yugoslav Government. .. . We find that in Yugoslavia no owner of 
property had or has a claim against the Yugoslav Government for war 
damage to property which could be nationalized or otherwise taken by 
the Yugoslav Government. ... In addition, an examination of the 
documents bearing on the background and history of the negotiations 
leading up to the Yugoslav Claims Agreement of 1948 shows that the 
negotiators did not intend that compensation for war damage should 
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be paid out of the fund established by that Agreement. We therefore 
conclude that war damage to property nationalized or otherwise taken 
by the Yugoslav Government cannot be compensated for out of the 


The above two decisions became final without hearing proceedings. 


EVIDENCE 


In the Matter of the Claim of Vaso Turajlich, Docket No. Y—527, Deci- 
sion No. 53, dated May 22, 1952, affirmed on June 24, 1953, after hearing 
proceedings were completed, the Commission held : 


Claimant has filed no documentary proof in support of his claim, 
but in accordance with Sec. 301.2 of the Commission’s Rules he re- 
quested the Commission to obtain through the Yugoslav Government 
certified copies of extracts from the land registries pertaining to the 
property described in this claim. The Yugoslav Government, com- 
plying with such request, denies that the claimant ever owned any 
property in Yugoslavia which could have been nationalized or taken. 
To support its position, the Yugoslav Government has submitted evi- 
dence that certain property, once owned by claimant, was sold in 1926, 
and that certain property, once owned by claimant’s family, passed 
into the ownership of another family in 1946. In view of this state 
of evidence the claimant has failed to support his claim by evidence 
submitted by him or by evidence secured through the Government of 
Yugoslavia. 


The meaning of this decision is that a claimant may request the Commis- 
sion to obtain certain evidence from the Government of Yugoslavia. If 
the Yugoslav Government submits evidence unsatisfactory to the claimant, 
the burden of proof is on the claimant to show that the Yugoslav Govern- 
ment’s evidence is not relevant or material to his claim. If he cannot rebut 
such evidence, he has not proved his case. 

In the Matter of the Claim of Ivan Baran, Docket No. Y—1694, Final De- 
cision No. 341, dated June 24, 1953, rendered after hearing proceedings, 
contains the following statement: 


The bond in question was owned by claimant’s father who died in 
1946. . . . Claimant has failed to prove that he acquired title to the 
municipal bond in that he failed to show that he obtained an inheritance 
decree as provided by the Yugoslav law of inheritance. Furthermore, 
claimant has failed to prove that pursuant to the terms of the munici- 
pal bond, dated October 15, 1923, steps were taken to record a mort- 
gage and thus acquire an interest in and with respect to the real 
property. ... 


This decision would indicate that a claimant has to prove by probate de- 
cree or similar evidence that he inherited property in Yugoslavia. How- 
ever, an earlier decision, No. 525 of February 4, 1953, in the Matter of the 
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Claim of Elizabeth Sauter, Docket No. Y-413, states that this is not neces- 
sarily so: 


As no probate proceedings were taken with respect to the estate of 
KARL SAUTER we look to the laws of intestacy at the situs of the real 
property (Vojvodina) and find when a person dies seized of land, leav- 
ing surviving children and a widow, the surviving widow is entitled to 
a life estate in the property owned by the decedent at the time of his 
death. We therefore conclude that claimant was the owner of one half 
of the property with a life estate in the remaining half... . 


It follows that the Commission may require, in certain cases, that evidence 
be submitted in the nature of probate decrees, but it remains in the discre- 
tion of the Commission to waive such requirement and to make its findings 
on the basis of all circumstances involved. 


VALUATION OF PROPERTY 


In the Matter of the Claim of Elias Mann, cited above, the Commission 
stated in its decision, from which Commissioner Baker dissented, that: 


evidence before the Commission proves that the claimant is the owner 
of one-third of the land and building nationalized by the Yugoslav Gov- 
ernment on April 28, 1948. As to the value of this one-third share, the 
Commission has before it three expressions of opinion. An appraisal 
made by a Yugoslav expert places a value on this one-third share of 
$5,150. An appraisal made in 1948 for the purpose of insurance placed 
a value of this one-third share ef $6,666. The on-the-spot appraisal 
made by the Chief of the Field Branch, representing this Commission, 
placed a value on this one-third share, as of the date of nationalization, 
of $7,333. After an examination of all the factors involved, the Com- 
mission concludes that the value of one-third of the land and building 
nationalized by the Yugoslav Government on April 28, 1948, is the sum 
of $7,333. 


In the Matter of the Claim of Karl Hoegler and Luise Hoegler, Docket 
No. Y-1414, in its Decision No. 353 of October 6, 1952, the Commission 
stated as to the valuation of the property: 


. . . On the evidence here, we conclude that the value of the prop- 
erty at the time it was nationalized is the sum of 93,800 dinars. We 
must proceed to determine the rate of exchange at which this sum 
should be converted into United States dollars. With respect to this 
problem, the Commission has before it the official rates of exchange 
for the period 1938-1948. It is not necessary for this decision to dis- 
course at length on the fluctuation of the value, and the reasons there- 
for, of the Yugoslav dinar and particularly the over-valuation of the 
dinar during the post-war period. Having concluded that the only 
evidence as to the value of the property here involved is that of 1938, 
we apply to it the conversion rate recognized at that time by the Yugo- 
slav Government. Taking into consideration the factors affecting the 
exchange rate, including that of the so called ‘‘free market rate,’’ we 
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conclude the exchange rate to be 55 dinars for 1 United States dollar. 
We therefore apply that rate of exchange to the dinar value of the 
property in this claim proceeding. 

Except for the cases where the Commission could obtain a valuation re- 
port in United States dollars, it used the 1938 values which were the only 
ones submitted by the Government of Yugoslavia in all cases where this 
government was requested to submit valuation reports. These 1938 values 
were given instead of postwar values, because the postwar values were 
entirely unrealistic and in terms of dinars reflected the inflation which took 
place in Yugoslavia after 1945, but which was not corrected by an increase 
of exchange rates until 1952. The exchange rate of 55 dinars for 1 dollar 
was used by the Commission for all valuations made on the basis of prewar 
prices. 


SUMMARY 


All the majority opinions were written by Chairman Marvel, while all 
dissenting opinions were filed by Commissioner Baker. Commissioner 
McKeough always concurred with the Chairman’s opinion. Not one of the 
proposed decisions issued by the majority was reversed or substantially 
modified after hearing proceedings were held. A number of unsatisfied 
claimants complained of the work of the Commission to the Department 
of State and to Members of Congress. As can be seen from the above-cited 
numerous opinions, the position of the majority was based on legal reason- 
ing and a somewhat strict interpretation of the Agreement and of prece- 
dents in international and domestic law, while Commissioner Baker empha- 
sized a more equitable approach to the various questions involved. 

However, criticism in Congress and from the Administration arose more 
against the Commission’s delay and slow work in rendering the decisions 
than against the actual decisions finally rendered. The Commission knew, 
when it was appointed, that it had only 42 months under the statute to finish 
the entire work. During the first 24 months very few decisions had been 
rendered, and among them only one or two awards. During the last months 
before June 30, 1953, the work of the Commission was considerably speeded 
up, but it was then too late, and finally not more than approximately one- 
third of the claims were disposed of, while two-thirds of the claims remained 
unsettled, among them the more involved and substantial cases. The Com- 
mission must have been aware of the fact that at the request of the Congress 
the Commission’s expenses were restricted to three percent of the awards. 
The equivalent of such three percent of the total amount of the fund had 
been spent by June, 1953, at which time only one-third of the work was 
finished. An increase of the percentage could be obtained by enactment 
of new legislation only, but Congress was not willing at that time to enact 
such legislation. Thus, the work of the Commission broke down and on 
June 26, 1953, the President fixed the terms of office of Messrs. Marvel and 
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McKeough to terminate June 30, 1953, while Mr. Baker had resigned more 
than six months earlier. In order to expedite the settlement of claims and 
decrease expenses, the Department of State prepared draft legislation re- 
organizing the Commission. 

At the end of its first session the 83rd Congress enacted amendments to 
the International Claims Settlement Act of 1949.14 By these amendments 
the Commission’s term for the settlement of the Yugoslav claims was ex- 
tended from March 10, 1954, until December 31, 1954, and the amount of 
the allowance for expenses was raised from three percent to five percent of 
the awards paid. After the enactment of these amendments the President 
appointed Mr. H. B. Teegarden as Acting Chairman and Mr. George W. 
Spangler as Acting Member of the Commission. 

In spite of all the criticism, the Commission which ceased to operate on 
June 30, 1953, has done some pioneer work in a field which was almost with- 
out precedent. The application of international law both in the United 
States and in foreign countries to claims arising out of seizures of foreign 
property by a Communist regime had been hitherto unknown. Some prob- 
lems came up for the first time before this Commission and they may have 
been unduly delayed or wrongly decided. Still, they may be considered 
as a guide to future adjudicating bodies or as a basis for new and better 
decisions. 


14 Public Law 242, approved Aug. 8, 1953. 


NOTES ON LEGAL QUESTIONS CONCERNING THE 
UNITED NATIONS 


By Yven-Li LIanG * 


THE ESTABLISHMENT OF AN INTERNATIONAL CRIMINAL JURISDICTION: 
THE SECOND PHASE* 


The General Assembly of the United Nations, at its seventh session, con- 
sidered the report of its Committee (which met in Geneva in 1951) on 
International Criminal Jurisdiction and the Draft Statute for an Inter- 
national Criminal Court annexed thereto.’ It had before it also the com- 
ments of twelve governments on the report and draft statute.* Discussions 
in the Sixth (Legal) Committee were largely focused upon the fundamen- 
tal question of principle, namely, whether, in the light of the said report 
and draft statute, the General Assembly should then proceed to take steps 
for the establishment of an international criminal court as a permanent 
body.’ Considering that there was ‘‘need for further study,’’ the General 
Assembly eventually adopted a resolution establishing a new committee to 
examine certain aspects of the question of international criminal jurisdic- 
tion and to review the draft statute prepared by the 1951 committee.* 


* Director, Division for the Development and Codification of International Law, United 
Nations Secretariat. This note was prepared in collaboration with Mr. Hsuan-Tsui Liu, 
Legal Department, United Nations Secretariat. Mr. Liu acted as the secretary of the 
1953 Committee on International Criminal Jurisdiction. 

** For the first phase of the question, see a note, ‘‘The Establishment of an Interna- 
tional Criminal Jurisdiction: The First Phase,’’ in this JouRNAL, Vol. 46 (1952), pp. 
73-88. See also Quincy Wright, ‘‘ Proposal for an International Criminal Court,’’ ibid., 
pp. 60-72; and George A. Finch, ibid., pp. 89-98. 

1 General Assembly, 7th Sess., Official Records, Supp. No. 11 (U. N. Doe. A/2136). 
The text of the Draft Statute was printed in full in this JouRNAL, Supp., Vol. 46 (1952), 
pp. 1-11. 

2The comments of eleven governments were reproduced in General Assembly, 7th 
Sess., Official Records, Annexes, Agenda Item 52, Doc. A/2186, and Add. 1. Together 
with the remarks of representatives on the Sixth Committee, these comments were com- 
piled under various rubrics in a paper by the Secretariat, U. N. Doc. A/AC.65/1. Sub- 
sequently, the Government of Belgium submitted its comments and these were made 
available to the committee in U. N. Doc. A/AC.65/3. 

8 The arguments advanced in the Sixth Committee for and against the establishment of 
the court were summed up in the report of the Sixth Committee, General Assembly, 7th 
Sess., Official Records, Annexes, Agenda Item 52, Doe. A/2275, pars. 9-17. 

4 Resolution 687 (VII) of Dec. 5, 1952, adopted at the 400th plenary meeting. For 
text, see General Assembly, 7th Sess., Official Records, Supp. No. 10 (U. N. Doc. A/2361), 
pp. 62-63. As appointed at the 407th plenary meeting by the President of the General 
Assembly in accordance with the terms of the resolution, the committee consisted of one 
representative of each of the following seventeen states: Argentina, Australia, Belgium, 
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In pursuance of this resolution of the General Assembly, the committee, 
entitled ‘£1953 Committee on International Criminal Jurisdiction,’’ met in 
New York from July 27 to August 20, 1953. Although members of the 
committee were representatives of states, they took part in the work of the 
committee with the understanding that their actions would not commit 
their respective governments.’ The committee considered such questions 
as the method of establishing the court and the relationship between the 
court and the United Nations, and it reviewed the draft statute drawn up 
by the 1951 committee. The deliberations of the committee culminated in 
the adoption of a report ® with a Revised Draft Statute for an International 
Criminal Court annexed to it. This report will be submitted to the Gen- 
eral Assembly at its ninth session in 1954, as envisaged in the resolution 
establishing the committee. In this note an attempt will be made to pre- 
sent the major decisions of the committee and to relate the significant 
amendments of substance to the 1951 draft statute. 


I. MetTuop or ESTABLISHING THE INTERNATIONAL CRIMINAL COURT 


The 1951 Committee on International Criminal Jurisdiction had recom- 
mended to the General Assembly that the proposed international criminal 
court should be established by a convention to be concluded at a conference 
of states convened by the General Assembly of the United Nations.’ In 
the 1953 Committee, four methods of establishing the court were suggested 
and the advantages and disadvantages of each discussed, namely, by amend- 
ment of the Charter of the United Nations, by multilateral convention, 
by resolution of the General Assembly of the United Nations, and by resolu- 
tion of the General Assembly followed by conventions. 


A. Establishment by Amendment of the Charter 


Amendment of the Charter as a method of establishing an international 
criminal jurisdiction might, according to the representative of Israel,* take 
one of the following four forms: (a) provide in the Statute of the Inter- 
national Court of Justice for the creation of a criminal chamber in that 
court; (b) amend Article 7 of the Charter to provide for the establishment 
of an international criminal court as an additional principal organ of the 
United Nations; (c) include in the Charter a provision envisaging the pos- 
sibility of establishing an international criminal jurisdiction (a possibility 


China, Denmark, Egypt, France, Israel, Netherlands, Pakistan, Panama, Peru, Philip- 
pines, United Kingdom, United States, Venezuela, and Yugoslavia. Pakistan, however, 
did not send a representative. 

5U. N. Doc. A/AC.65/SR.1, p. 5. Unless otherwise indicated, all sources cited herein 
are United Nations documents. 6 Doc. A/AC.65/L.13. 

7 See Report of 1951 Committee, pars. 22-23. 

8 Doe. A/AC.65/SR.5, p. 5. 
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about which serious doubts had been expressed on constitutional grounds) ; 
and (d) include in the Charter an article similar to Article 14 of the Cove- 
nant of the League of Nations.® 

The representative of Australia stated that the ideal characteristics of 
an international criminal court were stability, permanence, independence, 
effectiveness and universality. He declared that only by amendment of 
the Charter could such a court be established having all these five char- 
acteristics..° The representative of Panama urged that, ‘‘in the event of 
an international criminal jurisdiction being established,’’ a criminal cham- 
ber should be set up in the International Court of Justice after the necessary 
amendments had been made in the Charter of the United Nations and the 
Statute of the International Court of Justice. The jurisdiction of this 
chamber should be defined at the same time as the chamber was estab- 
lished.** The representative of the Philippines stated that creation of a 
criminal chamber in the International Court of Justice would have these 
advantages: First, the administration of international criminal justice 
would be vested in the principal judicial organ of the United Nations, thus 
obviating the serious difficulty of having a criminal court subsidiary and 
subservient to a political body such as the General Assembly. Secondly, 
the judicial powers of the United Nations would be integrated rather than 
dispersed. Thirdly, international criminal jurisdiction would be perma- 
nent. Fourthly, it would be less expensive than if a new and separate court 
were to be established.” 

Many of the representatives '* agreed that amendment of the Charter was 
the ideal method by which an international criminal jurisdiction might be 
established. They, however, believed it to be impractical under the pre- 
vailing state of international relations, in view of the provisions of the 
Charter that amendments to the Charter must obtain the consent of two- 
thirds of the Members of the United Nations, including all the permanent 
members of the Security Council.’* As pointed out by the representative 
of France, besides the obvious impossibility of obtaining, in the near future, 
the consent of all five permanent members of the Security Council, it 


® This article provides: ‘‘The Council shall formulate and submit to the Members of 
the League for adoption plans for the establishment of a Permanent Court of Interna- 
tional Justice. The Court shall be competent to hear and determine any dispute of an 
international character which the parties thereto submit to it. The Court may also give 
an advisory opinion upon any dispute or question referred to it by the Council or by the 
Assembly.’’ 10 Doc. A/AC.65/SR.3, p. 10. 

11 Working Paper submitted by Panama, Doc. A/AC.65/L.3. See also his re- 
marks in A/AC.65/SR.6, p. 8. 12 Doc. A/AC.65/SR.5, p. 9. 

18 These included the representatives of Venezuela, Doc. A/AC.65/SR.2, p. 6; the 
United States, Docs. A/AC.65/SR.3, p. 11, and A/AC.65/SR.4, p. 10; France, Doc. 
A/AC.65/SR.4, p. 4; United Kingdom, ibid., p. 5; Netherlands, ibid., p. 9; Israel, Does. 
A/AC.65/SR.5, p. 5, and A/AC.65/SR.3, p. 9; Yugoslavia, Doc. A/AC.65/SR.5, p. 8; 
China, Doc. A/AC.65/SR.6, p. 9. 14 Arts. 108 and 109 of the Charter. 
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was doubtful whether Members of the United Nations were willing to under- 
take a ‘‘complete revision of the structure of the United Nations.’’** Some 
of these representatives, nevertheless, urged that the method of amendment 
of the Charter should not be altogether dismissed : the international politi- 
eal climate might one day change for the better.’® 


B. Establishment by Resolution of the General Assembly 


The establishment of an international criminal court by resolution of the 
General Assembly was advocated by the representative of The Netherlands.*’ 
He envisaged that the General Assembly would, by resolution, adopt a stat- 
ute of the court, bringing the court into being at once. The court would 
‘start life as an empty shell.’’ It would be a subsidiary organ of the 
General Assembly. The resolution establishing the court would impose no 
obligation on states. States would assume obligations and confer jurisdic- 
tion upon the court later by convention or by unilateral declaration. 
Though created and in being, the court ‘‘would not come into operation 
until the necessary jurisdiction had been conferred by States.’’ He ex- 
pressed the view that, constitutionally, the General Assembly had the 
power to establish the court under Article 22 of the Charter, which provides: 


The General Assembly may establish such subsidiary organs as it 
deems necessary for the performance of its functions. 


Under Article 11 the General Assembly was given certain functions with 
regard to the maintenance of international peace and security. The exist- 
ence of an international criminal jurisdiction would be a factor in the main- 
tenance of peace, since it would strengthen the moral opinion of the world 
against international crimes. Therefore, it was reasoned, nothing in the 
Charter prevented the General Assembly from creating an international 
criminal court as a subsidiary organ. 

It was urged by the representative of The Netherlands that establishment 
of the court by General Assembly resolution would have certain advantages. 
The court’s statute would ‘‘guarantee a world-wide approach, a basis on 
which world-wide international criminal jurisdiction could develop.’’ It 
would be ‘‘easier to avoid conflicts with other United Nations activity’’ and 
‘it would be proper for the United Nations to bear the small expense’’ of 
the operation of the court. Furthermore, it was desirable to have the court 


15 Doc. A/AC.65/SR.4, p. 4. The representative of Yugoslavia expressed a similar 
view, Doc. A/AC.65/SR.5, p. 8. 

16 See remarks of the representatives of Venezuela, Doc. A/AC.65/SR.2, p. 6; Israel, 
Doe. A/AC.65/SR.3, p. 9. 

17 Does. A/AC.65/SR.4, pp. 7-9 and A/AC.65/SR.5, pp. 4-5. See also report of the 
Committee, A/AC.65/L.13, pars. 38-40 and 42. The representative of The Netherlands 
was Rapporteur of the committee and, as such, was responsible for the drafting of the 
report. He appeared to be alone in advocating the pure resolution method. 
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in existence so that ‘‘if the need for such a court arose States would be 
spared the necessity of creating an ad hoc tribunal.”’ 

Various arguments were advanced against the establishment of the court 
by General Assembly resolution. With regard to the question of consti- 
tutionality, the representative of the United Kingdom ** pointed out that, 
under Article 22 of the Charter, the General Assembly could only establish 
subsidiary organs ‘‘for the performance of its functions,’’ and its functions 
did not include international criminal jurisdiction. ‘‘It had no execu- 
tive or judicial powers and could not legislate,’’ and it could not have 
the power ‘‘to arrest, try, condemn and punish an individual political 
leader.’’ The representatives of Venezuela, Australia, France and Yugo- 
slavia expressed a similar view.'® The representative of Israel *° argued 
that the establishment of an international criminal court ‘‘had hardly 
any direct connexion with the maintenance of international peace.’’ He 
said that the representative of The Netherlands had himself ‘‘remarked 
that the administration of criminal justice might even endanger the 
maintenance of peace.’’*! International criminal jurisdiction, he added, 
did not come within the terms of Article 11 of the Charter. The repre- 
sentative of Israel pointed out various disadvantages of the resolution 
method. If the court were established by the General Assembly by resolu- 
tion, then it could be abolished by the same means and its decisions and 
budget would be subject to review by the General Assembly. Such an 
organ would not have the authority and independence necessary to func- 
tion effectively. He maintained that it was false to assume that establish- 
ment of the court by General Assembly resolution would ensure the uni- 
versality of the court, since even the few states which appeared to be in 
favor of the immediate establishment of the court were against the reso- 
lution method. 


C. Establishment by General Assembly Resolution to be followed by Con- 
vention 


A third method of establishing an international criminal court was pro- 
posed by the United States in a working paper.” This envisaged that the 
General Assembly would adopt a resolution with a statute of the inter- 
national criminal court annexed to it. The resolution would provide that 


18 Doc. A/AC.65/SR.4, p. 6. 

19 Docs. A/AC.65/SR.2, p. 6; A/AC.65/SR.4, p. 13; ibid., p. 4; A/AC.65/SR.5, p. 8. 

20 Doc. A/AC.65/SR.3, pp. 6-9. 

21 The remarks of the Netherlands representative were: ‘‘. . . maintenance of peace 
should therefore be the paramount consideration, even if it meant that international 
crimes in some specific cases would not be prosecuted.’’ Doe. A/AC.65/SR.2, p. 9. At 
a later meeting, he said: ‘‘. . . excessively rigid enforcement of such [international crim- 
inal] jurisdiction could be a danger to peace.’’ Doe. A/AC.65/SR.4, p. 8. 

22 Doc, A/AC.65/L.2. 
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the court would come into existence only when a certain number (to be 
specified) of states had conferred jurisdiction upon the court by convention, 
special agreement, or by unilateral declaration (though not all such states 
would have to confer jurisdiction with respect to the same crime). Any 
such instrument conferring jurisdiction would define the crime with re- 
spect to which jurisdiction was conferred and would provide that such 
state or states agreed to the provisions of the statute. It would provide 
for the rendering of assistance to the court in the performance of its func- 
tions and in the exercise of its powers, such as the imposition of penalties, 
arrest, summoning of witnesses and production of evidence and execution 
of sentence. It would bind the state or states to participate in the nomi- 
nation and election of judges and other auxiliary bodies, to contribute 
toward the fund of the court and to give full faith and credit to decisions 
and judgments of the court. In presenting his working paper, the repre- 
sentative of the United States emphasized that it was ‘‘not to be taken as 
a statement of his delegation’s position but as a basis of discussion.’’ ** 
This combined method was said to have the advantages of both the reso- 
lution method and the convention method and yet had few of their vices. 
The representative of the United States pointed out that, under his plan, 
the proposed court would be brought into being not by a resolution of the 
General Assembly, but by a series of conventions among states. The con- 
stitutional question of whether the General Assembly was competent to 
establish the court, or whether the court would be a subsidiary organ, 
would therefore not arise.** As the court would not come into existence 
until a certain number of states had conferred jurisdiction upon it, there 
would be no danger of a long period of inactivity and the attendant loss 
of prestige inherent in the resolution method under which the court would 
be immediately brought into being upon the adoption of a resolution.” 
The statute would be drawn up by the General Assembly, which formed 
‘‘the best international conference that could be ecalled,’’ and it would not 
be adopted unless a majority of Member States so decided, while states 
were free to remain outside the jurisdiction of the court.*® The court 
would enjoy the prestige of being initiated by the United Nations, the 
judges would be elected by the General Assembly and would have a widely 
international character. Furthermore, the adoption by the General As- 


23 Does. A/AC.65/SR.2, pp. 12-13, A/AC.65/SR.3, pp. 3-5. The representative of the 
United States had indeed previously reiterated the position, taken at the seventh session 
of the General Assembly, that ‘‘the United States delegation approached the subject of 
an international criminal court with an open mind, while willing and pleased to co-operate 
in exploring all aspects of such a possible institution, without committing its Government 
in relation to future action, and with the proviso thaf the United States would not favour 
any proposal giving the court any authority which would impair, or tend to impair, the 
rights of individuals under the United States Constitution.’’ Doe. A/AC.65/SR.2, p. 12. 

24 Doc. A/AC.65/SR.2, p. 13. 25 Doe. A/AC.65/SR.5, p. 10. 

26 Doe. A/AC.65/SR.4, p. 10. 
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sembly of a resolution to establish the court would indicate its readiness 
to perform such functions as may be provided in the statute in relation to 
the court. At the same time, the resolution would not impose obligations 
upon states.27 In reply to a question, the representative of the United 
States declared that his proposal might be amended so that the resolution 
of the General Assembly would require states conferring jurisdiction upon 
the court to accept only such provisions of the statute as were essential 
to the functioning of the court, instead of the whole statute.** 

Various objections were expressed to the United States proposal. The 
representative of the United Kingdom maintained that there was no ad- 
vantage in adopting the form of a General Assembly resolution when the 
substance would have to be achieved by convention.*® The representative 
of Australia, pursuing the same line of thought, said that there was little 
reason why the whole question of the establishment of the court could not 
be dealt with by convention.*° The representative of The Netherlands 
argued that it would be uncertain when the court could come into exist- 
ence, and he was anxious that the court should be established immediately 
as a resolution was adopted by the General Assembly.** 


D. Establishment by Multilateral Convention 


Most of the members of the committee were in favor of the establish- 
ment of an international criminal court by a multilateral convention, as 
was recommended by the 1951 committee. This convention would be con- 
cluded at an international diplomatic conference convened under the aus- 
pices of the United Nations. Various arguments were advanced in favor 
of this method. The representative of France urged that the traditional 
principle of voluntary accession of states should be respected and the court 
should be established by voluntary accession to a convention.*? The repre- 
sentative of Australia, who had expressed himself in favor of the establish- 
ment of the court by amendment of the United Nations Charter, said that 
the convention method would furnish four of the five ideal characteristics 
of an international criminal court, namely, stability, permanence, independ- 
ence and effectiveness, the only quality lacking being universality.** The 
representative of Venezuela maintained that establishment of the court by 
convention would enable states to formulate reservations to the statute and 
this, in his view, was an advantage.** According to the representative of the 
United Kingdom, a convention drawn up by a diplomatic conference would 
have the merit that the court would be the creature of those who whole- 
heartedly supported its establishment. ‘‘The drafting of its statute would 


27 Doc. A/AC.65/SR.5, p. 12. 28 Ibid., pp. 10-11. 
29 Doc. A/AC.65/SR.4, p. 6. 80 Doe. A/AC.65/SR.3, p. 10. 
31 Doc. A/AC.65/SR.5, p. 4. 82 Doc. A/AC.65/SR.2, p. 3. 


38 Doe. A/AC.65/SR.3, p. 10. 84 Doe. A/AC.65/SR.6, p. 15. 
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not be retarded or distorted by those who were either apathetic or openly 
antagonistic.’’**> The representative of Israel also urged that a conference 
of plenipotentiaries would be better qualified than the General Assembly 
to draw up a statute of the court, since states would normally send to it 
delegates specially qualified in the subject under consideration.** Besides, 
as pointed out by the representative of Australia, states not Members of 
the United Nations, interested in creating the court, would be able to take 
part in the final drafting of the statute.*’ 

As to the procedure of the convention method, the representative of 
Israel submitted an elaborate plan.** The committee would prepare a pre- 
liminary draft statute and the General Assembly would, by a resolution, 
adopted by a two-thirds majority, determine the desirability of the estab- 
lishment of the court of the type envisaged in the draft statute and would 
empower the Secretary General to convene, under the auspices of the United 
Nations, a conference of plenipotentiaries. The conference would be ac- 
cessible to States Members and non-members of the United Nations and 
also to observers of Member States, but would not be convened until half 
of the membership of the United Nations had agreed to participate in it. 
The conference would be requested to take into consideration the prelim- 
inary draft and draw up a final text of the statute of the court. It would 
prepare other instruments imposing duties upon states in regard to the 
competence of the court and its proper functioning, and would formulate 
requests to the General Assembly to assume certain responsibilities in re- 
gard to the court. 

Against the convention method, it was argued by the representative of 
The Netherlands that the court so established would not have close rela- 
tionship with the United Nations, and he was in favor of close relationship.*® 
The representative of the United States expressed the fear that very few 
states would ratify a convention establishing the court.*° With reference 
to the proposal of Israel, he said that it ‘‘bristled with difficulties.’’ He 
urged that the easiest way should be adopted for the establishment of the 
court.** 


E. Decisions of the Committee 


Towards the end of its session, the committee eventually adopted a pro- 
posal submitted by the representative of Israel in the following terms: 


The 1953 Committee on International Criminal Jurisdiction con- 
siders that the best method of establishing an international criminal 


35 Doc. A/AC.65/SR.4, p. 7. 86 Doc. A/AC.65/SR.7, p. 8. 
87 Doc. A/AC.65/SR.3, p. 10. 

38 Working Paper submitted by Israel, Doc. A/AC.65/L.4, Rev. 1. 

39 Doc. A/AC.65/SR.5, p. 4. 40 Doc. A/AC.65/SR.6, p. 13. 
41 Doe. A/AC.65/SR.7, pp. 10-11. 
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court would be by means of a convention prepared by an international 
diplomatic conference convened under the auspices of the United 
Nations.*? 


By two separate votes, it further decided to recommend to the General 
Assembly that the court should come into existence only when a certain 
number (to be determined) of states had conferred jurisdiction upon it * 
and when a certain number (to be determined) of states had ratified the 
statute of the court drawn up by the international diplomatic conference. 


II. COMPETENCE OF THE CouRT 


A. General Rule 


Article 1 of the draft statute prepared by the 1951 committee stipulated 
that the purpose of the proposed International Criminal Court was to try 
persons accused of ‘‘crimes under international law, as may be provided 
in conventions or special agreements among States parties to the present 
Statute.’’ The representative of Israel proposed that only persons ac- 
cused of crimes generally recognized under international law could be tried 
by the court. He said that the expression ‘‘generally recognized’’ ‘‘ implied 
that international criminal law could not be invoked against a State which 
did not recognize that particular part of international law.’’ He further 
proposed that the words ‘‘as may be provided in conventions or special 
agreements among States parties to the present Statute’’ should be deleted. 
He pointed out that the phrase was superfluous, as it duplicated Article 26 
regarding attribution of jurisdiction.*® It was stated that it would be for 
the court to decide what provisions of international law to apply. The 
representative of the United States, however, argued that the court’s juris- 
diction should be confined to crimes under international law expressly ree- 
ognized as such under the provisions of a convention or conventions entered 
into by the states concerned.*® The Israeli amendment was adopted.’ 
The committee further adopted an amendment recommended by its draft- 
ing subcommittee ** to add the word ‘‘natural’’ before ‘‘persons,’’ so as 
to make it clear that juridical persons were excluded from the jurisdiction 
of the court. As amended, Article 1 read as follows: 


There is established an International Criminal Court to try natural 
persons accused of crimes generally recognized under international 
law. 


42 Doc. A/AC.65/SR.21, p. 21. The vote was 9 in favor, 3 against, with one abstention. 

43 Doc. A/AC.65/SR.22, p. 11. The vote was 6 in favor, one against, with 8 absten- 
tions. 

44 Ibid. The vote was 5 in favor, 4 against, with 6 abstentions. 

45 Doc. A/AC.65/SR.16, p. 5. 46 Ibid., p. 6. 

47 Ibid., p. 9. 48 Doc, A/AC.65/L.7. 
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B. Jurisdiction as to Persons 


According to Article 25 of the 1951 draft statute, the jurisdiction of the 
court would extend to natural persons ‘‘including persons who have acted 
as Head of State or agent of government.’’ The representative of Belgium 
pointed out that the heads of democratic states did not in fact have any 
responsibility for the acts of their governments. Under the Belgian Con- 
stitution, the King’s person was inviolable and only his Ministers were 
responsible. He further stated that the provisions of the 1951 draft were 
susceptible of the interpretation that ‘‘dictators and usurpers,’’ who ex- 
ercised effective authority, were not subject to the jurisdiction of the court. 
For these reasons, he proposed the phrase 


persons who have acted as rulers constitutionally or effectively re- 
sponsible as well as persons who have acted in performance of their 
official duties.*® 
Another amendment was proposed by the representative of The Nether- 
lands.°° He urged the adoption of the phraseology of Article IV of the 
Convention for the Prevention and Punishment of the Crime of Genocide, 
so that the article would read: 


The Court shall be competent to judge natural persons, whether they 
are constitutionally responsible rulers, public officials or private indi- 
viduals. 


This last amendment was adopted by the committee. 


C. Conferring of Jurisdiction 


The provisions of Article 26 of the 1951 draft statute were considerably 
amplified by the 1953 committee, so as not only to provide for the method 
of conferment of jurisdiction, but also to explicitly define the meaning and 
the effect of such aconferment. First, to make it clear that the court would 
have only such jurisdiction as states conferred upon it, the committee 
adopted an amendment proposed by the representative of Israel to add a 
paragraph stating that ‘‘ Jurisdiction of the Court is not to be presumed.’’ ** 
(Article 26, paragraph 1.) 

The 1951 draft statute had envisaged that jurisdiction might be conferred 
upon the court ‘‘by convention or, with respect to a particular case, by 
special agreement or by unilateral declaration.’’ The representative of 
the United States expressed the view that states should be allowed to con- 
fer jurisdiction only by convention and not by special agreement or by 
unilateral declaration. Otherwise one or two states might by unilateral 
declaration or special agreement seize the court of issues which no other 


49 Does. A/AC.65/SR.11, p. 7, and A/AC.65/8R.17, p. 12. 
50 Doe. A/AC.65/SR.11, p. 7. 51 Doc. A/AC.65/SR.16, p. 12. 
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states considered to be crimes under international law.** To this argument, 
the representative of The Netherlands replied that since two or three states 
could conclude a convention, the convention method did not afford much 
greater safeguard than unilateral declaration.®*® The representatives of 
Australia and France took the position that if jurisdiction could be con- 
ferred, ‘‘with respect to a particular case,’’ by special agreement or by 
unilateral declaration, as provided in the 1951 draft, there was no reason 
why it could not be conferred generally, and before the crime was commit- 
ted, by the same means.** The committee eventually adopted the following 
paragraph: 

A State may confer jurisdiction upon the Court by convention, by 
special agreement or by unilateral declaration. (Article 26, para- 
graph 2.) 

As to the effect of the conferment of jurisdiction, the committee first 
adopted, on the basis of a draft submitted by its drafting subcommittee 
and without much discussion, a provision reading as follows: 


Conferment of jurisdiction signifies the right to seize the Court, and 
the duty to accept its jurisdiction subject to such provisions as the 
State or States have specified. (Article 26, paragraph 3.) ™ 


The significance of this was to make clear that states were free, in confer- 
ring jurisdiction upon the court, to attach such conditions as they wished 
under which they accepted the jurisdiction of the court. Moreover, the 
committee sought to ensure that the domestic jurisdiction of a state re- 
mained intact even as to a crime over which that state had conferred juris- 
diction upon the court, unless otherwise stipulated in the relevant instru- 
ment. It was conceived that, in the absence of an express undertaking to 
the contrary, when jurisdiction was conferred by a state upon the court 
over a given crime, it was concurrent with, and not exclusive of, national 
jurisdiction over the same crime. On the proposal of the representative of 
Israel, the committee therefore adopted the following new paragraph: 


Unless otherwise provided for in the instrument conferring juris- 
diction upon the Court, the laws of a State determining national crim- 
inal jurisdiction shall not be affected by that conferment. (Article 


26, paragraph 4.) °° 
The jurisdiction of the court was restricted in another way. The com- 
mittee left intact Article 27 of the 1951 draft statute stipulating: 


52 Doe. A/AC.65/SR.17, p. 3. 58 Ibid., p. 4. 


54 Ibid., pp. 4, 5. 
55 Doc. A/AC.65/SR.17, p. 9. The text submitted by the Drafting Committee may 


be found in Doc. A/AC.6/L.7, Art. 26, par. 2. 
56 Doc. A/AC.65/SR.18, pp. 9-11. See especially the remarks of the representative 


of Israel and the Chairman. 
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No person shall be tried before the Court unless jurisdiction has been 
conferred upon the court by the State or States of which he is a national 
and by the State or States in which the crime is alleged to have been 
committed. (Article 27.) * 


D. Is Approval of the General Assembly Necessary for the Conferment of 
Jurisdiction? 


According to Article 28 of the 1951 draft statute, ‘‘no jurisdiction may 
be conferred upon the Court without the approval of the General Assembly 
of the United Nations.’’ The drafting subcommittee, to which the article 
was referred, considered it too cumbersome a procedure to require the 
positive approval of the General Assembly for every conferment of juris- 
diction upon the court. It accordingly suggested that instead of the re- 
quirement of positive approval, a possibility of disapproval by the General 
Assembly should be envisaged. It submitted two alternative texts in this 
sense. One of these provided that a conferment of jurisdiction should 
cease to have effect if, within two years, such conferment had been dis- 
approved by the General Assembly. The other alternative text stated 
that no conferment of jurisdiction should have any validity if, within two 
years, such conferment had been disapproved by the General Assembly.** 

The representative of China urged that there should be no political 
screening of the jurisdiction of the court. It was not clear to him, he said, 
how the punishment of an international crime could conflict with the 
maintenance of international peace. The intervention of the General As- 
sembly in respect of the jurisdiction of the court was unjustified. He pro- 
posed the deletion of Article 28 in the 1951 draft as well as the texts sub- 
mitted by the drafting subcommittee.*® The position of the representative 
of China was supported by the representative of France. He said that the 
intervention of the General Assembly was tantamount to a veto on acts of 
sovereign states and no provision of the Charter could justify it.°° The 
representative of Israel expressed himself against the texts of the drafting 
subcommittee: First, the General Assembly was not entitled by any provi- 
sion of the Charter to be a judge of the conferment of jurisdiction by states; 
secondly, the General Assembly was not concerned with individuals except 
in the election of the Secretary General of the United Nations; and thirdly, 
the suspending clause would introduce a two-year period of uncertainty 
into the process of conferring jurisdiction. On the other hand, the repre- 
sentative of the United States was in favor of maintaining the requirement 


5t For discussions on the article, see Docs. A/AC.65/SR.11, pp. 15-17, A/AC.65/SR.12, 
pp. 3-11 and A/AC.65/SR.18, pp. 4-8. 

58 Doc. A/AC.65/L.7, Art. 26, par. 3. See also remarks of the representative of The 
Netherlands in Doc. A/AC.65/SR.16, p. 13, for an explanation of the texts. 

88 Doc. A/AC.65/SR.17, p. 10. 60 Ibid, 
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of positive approval as provided in Article 28 of the 1951 draft statute. 
He said that the committee had adopted provisions permitting states to 
confer jurisdiction upon the court by unilateral declaration. If no inter- 
vention of the General Assembly was provided for, it would be tantamount 
to dispensing with all control over the conferment of jurisdiction.** With 
regard to the texts submitted by the drafting subcommittee, the representa- 
tive of the United States pointed out that ex post facte disapproval by the 
General Assembly of conferment of jurisdiction could not, for example, 
bring back to life a person held guilty of a crime, sentenced to death and 
executed in the meanwhile.** The committee finally adopted the proposal 
of China and, as a result, conferment of jurisdiction upon the court would 
not be subject to review by the General Assembly. 


E. Withdrawal of Jurisdiction 


The 1951 draft statute contained no provision concerning the withdrawal 
of jurisdiction from the court. The committee, without much discussion, 
adopted a new article providing as follows: 


A State may withdraw its conferment of jurisdiction. Such with- 
drawal shall take effect one year after the delivery of notice to that 
effect to the Secretary-General. (Article 28.) * 


F. Access to the Court 


Under Article 29 of the 1951 draft statute, the General Assembly of the 
United Nations and ‘‘any organization of States so authorized by the Gen- 
eral Assembly’’ might institute proceedings before the court. In the com- 
mittee, the representative of France proposed the deletion of these provi- 
sions. In his view, discussion in the General Assembly on a proposal to 
bring a case before the court ‘‘might be tantamount to a kind of pre-trial 
by a political body, and without any of the judicial guarantees and rules,’’ 
and would be detrimental to the interests of the accused (the same argu- 
ment applied to other organizations of states). He therefore urged that 
the General Assembly should not have access to the court ‘‘even if it estab- 
lished close relationship with that body.’’® The French proposal was sup- 
ported by the representatives of Peru and Venezuela.** On the other hand, 
it was argued by the representative of the United States that the United 
Nations had broad authority to maintain international peace and security ; 
it should therefore have access to the court.** The committee eventually 
adopted the French proposal * so that the article as adopted read as follows: 


62 Doe. A/AC.65/SR.17, p. 11. 63 Tbid., p. 9. 

64 Doc. A/AC.65/SR.19, p. 13. 

65 Doc. A/AC.65/SR.18, p. 13; see also comments of French Government on the 1951 
draft statute, reproduced in Doc. A/AC.65/1, pp. 24-25. 
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Proceedings before the Court may be instituted by a State which 
has conferred jurisdiction upon the Court over such offences as are 
involved in those proceedings. (Article 29.) 

The committee next considered a proposal of the representative of The 
Netherlands to add a new paragraph envisaging that the General Assembly 
or another United Nations organ might, ‘‘in the interest of the maintenance 
of peace’’ ‘‘stop the presentation or prosecution of a particular case before 
the Court.’’®* In his view, the necessities of political expediency pre- 
cluded the strict enforcement of justice in all cases and at all times.*° The 
proposal was opposed by several members of the committee. The repre- 
sentative of China maintained that the issue involved had already been 
disposed of when the committee decided earlier not to grant the power to 
the General Assembly to approve or to disapprove the conferment of juris- 
diction upon the court. The Netherlands proposal was merely another 
form of political screening. In his view there could not be any conflict 
between the maintenance of peace and the punishment of an international 
erime. ‘‘The Committee,’’ he said, ‘‘should not emphasize the virtue of 
appeasement for the sake of maintaining peace at any price.’’*! The rep- 
resentative of the United Kingdom said that, under the Netherlands pro- 
posal, the United Nations would be enabled to intervene in the affairs of 
states, which was against the spirit of the Charter.’* The independence 
of the court would be impaired, according to the representative of Peru. 
Such a provision, he urged, might compel states to consult the United Na- 
tions before instituting proceedings before the court.** The proposal of 
the Netherlands representative was rejected by the committee.” 

The representative of The Netherlands then moved that the text which 
he had proposed and the committee rejected should be included in the draft 
statute as an alternative provision applicable only ‘‘if the court should be 
established with close relations with the United Nations.’’** This was 
adopted.*® As a result, Article 29 of the draft statute had an alternative 
text, which included the following provision, embodying the Netherlands 
proposal : 

In the interest of the maintenance of peace, a United Nations organ 
to be designated by the United Nations may stop the presentation or 


prosecution of a particular case before the Court. (Paragraph 2 in 
Alternative B of Article 29.) 


III. ORGANIZATION AND PROCEDURE OF THE COURT 
A. Judges: Number, Nomination and Election 


Under the 1951 draft statute, the proposed international criminal court 
was to consist of nine judges. The 1953 Committee on International Crim- 


69 Ibid., p. 15. 70 Doe. A/AC.65/SR.19, p. 7. 
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inal Jurisdiction, having decided that a Committing Chamber should be 
established composed of five judges of the court,"’ increased the number of 
judges to fifteen (Article 5).% It also provided that seven judges would 
suffice to constitute the court (Article 44)."° 

As to the nomination and election of the judges of the court, the com- 
mittee maintained the same procedure as envisaged in the 1951 draft, ex- 
cept to provide that ‘‘States which have conferred jurisdiction upon the 
ecourt’’ should participate in such nomination and election, instead of the 
‘**States parties to the present Statute’’ as stipulated in the previous draft 
(Articles 7, 8, 9 and 11).*° This modification was in consonance with the 
shift of emphasis from states parties to the statute of the court to states 
which had conferred jurisdiction upon the court. In this connection it 
may be noted that the same modification had been introducted throughout 
the draft statute. Thus, instead of the ‘‘States parties to the Statute,’’ it 
was, according to the Revised Draft Statute adopted by the 1953 committee, 
the ‘‘States which have conferred jurisdiction upon the Court,’’ which 
would bear the financial burden (Article 23) and which would establish the 
Board of Clemency and Parole (Article 53). Moreover, any state that has 
conferred jurisdiction upon the court may institute proceedings before the 
court (Article 29), the additional qualification of being a party to the stat- 
ute, provided in the 1951 draft, having been dispensed with. 

The committee also adopted alternative texts, originally proposed as 
amendments by the representative of the United States, for the provisions 
referred to above concerning the nomination and election of judges. Under 
the alternative texts, the nomination and election of judges would be ear- 
ried out by ‘‘Members of the United Nations and by those non-member 
States which have conferred jurisdiction upon the Court’’ (Alternative B 
of Articles 7, 8,9 and 11). It was understood that these alternative texts 
should be used if it should be decided that the court should be closely linked 
with the United Nations.** 


B. Investigation: The Committing Chamber 


Under the 1951 draft statute, a ‘‘Committing Authority’’ was to be estab- 
lished, ‘‘ within the framework of the United Nations,’’ composed of nine 
members, elected in the same manner, at the same time, on the same terms, 
and possessing the same qualifications as the judges of the court (Article 
33). This authority was to examine the evidence offered by the complain- 
ant to support the complaint. If it was satisfied that the evidence was suf- 


77 See subsection B below. 78 Doc. A/AC.65/SR.19, pp. 20-21. 

79 Ibid. This provision is the same as in the 1951 draft statute. 
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ficient to support the complaint, it would so certify to the court and to the 
complainant. In the 1953 committee, it was pointed out by the representa- 
tive of The Netherlands that the setting up of the Committing Authority 
in that manner would ‘‘unnecessarily complicate the organization of the 
court.’’ ®? Upon the proposal of the representative of Belgium,** the com- 
mittee adopted the following provision: 


The Committing Chamber shall be composed of five judges appointed 
annually for one year at a sitting of the whole court by a majority of 
the members present. Retiring members of the Chamber shall not be 
eligible for immediate re-appointment. No judge who has participated 
in committing a case may adjudicate on the substance thereof. (Arti- 
cle 33, paragraph 1.) * 


C. Prosecution: The Prosecuting Attorney 


Under the 1951 draft statute, the states parties to the statute were to elect 
a panel of ten persons who would, in turn, elect a prosecuting attorney for 
each particular case. This prosecuting attorney would be responsible for 
conducting the prosecution before the court (Article 34). This system was 
criticized by the representative of Belgium as being too complicated. He 
proposed that the prosecuting attorney should be chosen by the complainant 
state or states.*° The representatives of Israel, the United States and the 
United Kingdom opposed the suggestion. They argued that the prosecutor 
before the court should represent the international community. If ap- 
pointed by the complainant state, he would be regarded as a representative 
of that state and could hardly be as objective as a public prosecutor should 
be.*®° The representative of The Netherlands, on the other hand, contended 
that the ‘‘community spirit was not yet sufficiently far developed”’ inter- 
nationally ‘‘to make it possible for the prosecuting attorney to act as spokes- 
man for the world.’’** The Belgian proposal was finally adopted by the 
committee in the following terms: 


A jurisconsult appointed by the complainant or complainants shall 
assume the functions of Prosecuting Attorney. (Article 34, paragraph 
1.) 


D. Dismissal of the Case 


According to the 1951 draft statute, the court might dismiss a case if it 
was satisfied that no fair trial was possible. In such event, it should dis- 
charge the accused and might acquit him (Article 43). The representative 
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of Peru pointed out that cireumstances preventing a fair trial might be 
temporary or permanent and that acquittal should be the outcome of trial.*° 
This opinion was concurred in by the representatives of France and the 
Philippines.*° Upon the proposal of the representative of Belgium,” the 
committee adopted the following text which was incorporated into the arti- 
cle entitled ‘‘Rights of the Accused’’: 


If the Court considers it impossible to ensure a fair trial, the Court 
may, by a decision, supported by reason, suspend the proceedings and, 
if they are not resumed within a time limit determined by the Court, 
dismiss the case. If the case be dismissed, the accused shall be auto- 
matically released. (Article 38, paragraph 4.) ** 


E. Withdrawal of Prosecution 


The 1951 draft statute provided that if the court approved a withdrawal 
of prosecution, it should discharge the accused and might acquit him (Arti- 
cle 44). The representative of Belgium said that, although withdrawal of 
the complaint implied discontinuance of the prosecution, the court alone 
could decide whether the accused should be discharged. If, however, it 
decided that the complaint was not substantiated, it should acquit the ac- 
cused, since the latter might insist on being tried to obtain an acquittal.” 
He submitted a text in this sense.°* The text was adopted by the commit- 
tee reading: 


If the complainant State withdraws the complaint, the Court alone 
shall decide whether the accused shall be discharged ; if the complaint 
is not substantiated, the Court shall acquit the accused. (Article 
43.) 


F. Jury 


The 1951 draft statute provided that ‘‘trial shall be without a jury’’ 
(Article 37). The representative of the United States proposed that a 
proviso should be added to enable states in which the jury system prevailed 
to obtain a trial with jury before the proposed court. This, he said, was 
intended to allow elasticity and to facilitate the conferring of jurisdiction 
by states.°° The representative of the Philippines said that the introduc- 
tion of the jury system would give rise to complications. For instance, 
from what country would the jurors be selected? *’ Other representatives 
also voiced objection to the jury system applying to an international crim- 
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inal trial.°* Thanks to the abstentions of these members, the United States 
amendment was adopted and the article read: 


Trials shall be without a jury, except where otherwise provided in 
the instrument by which jurisdiction has been conferred upon the 
Court. (Article 37.) 


G. Decisions of the Court: Majority Required 


With regard to the majority required for decisions of the court, the 1951 
draft statute differentiated between final judgments and sentences on the 
one hand and other decisions on the other. Only for the latter, was the 
presiding judge given a casting vote in case of a tie. The Revised Draft 
of the 1953 committee did not adhere to this differentiation. Instead, upon 
the proposals of the representatives of the United Kingdom, The Nether- 
lands and Venezuela,’®° the committee adopted the following text: 


1. All questions shall be decided by a majority of votes of the judges 
participating in a trial. 

2. With the exception of a decision to impose the death penalty or 
life imprisonment, in the event of an equality of votes, the presiding 
judge shall have a casting vote. (Article 45.) ** 


H. Execution of Sentence: The Role of the Secretary General 


As provided in the 1951 draft statute, arrangements for the execution 
of sentences might be made, upon the motion of the court, by the Secretary 
General of the United Nations with any state, if there were no conventions 
regarding the matter (Article 52). The 1953 committee adopted, without 
much discussion, a motion of the representative of Israel to delete this 
provision, which was said to be unnecessary and difficult to apply. The 
article, as revised, therefore merely said: 


Sentences shall be executed in accordance with conventions relating 
to the matter. (Article 51.) *° 


I. Clemency and Parole 


The representative of France proposed the deletion of Article 54 in the 
1951 draft statute providing for a Board of Clemency, elected by states 
parties to the statute, to exercise the powers of pardon and parole, and of 
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suspension, reduction and other alteration of a sentence. He said that 
clemency was a prerogation of sovereignty. The Board of Clemency en- 
visaged would be ‘‘a sort of board of appeals or review, which would con- 
duct a second trial.’’*°* The representative of The Netherlands, however, 
argued that there was need to provide for clemency. A court, even an 
international court, sitting immediately after a war was susceptible of im- 
posing sentences which might later appear to be excessive.’°* The French 
proposal was rejected. 

With regard to the manner of appointment of the Board, which was not 
specified in the 1951 draft, the representative of the United States proposed 
that the states which were empowered to elect the judges should, in like 
manner, elect the Board of Clemency.’ This culminated in the adoption 
by the committee of the following text: 


The States which have conferred jurisdiction upon the Court shall, 
at the meetings and in the manner provided in article 11, elect a Board 
of Clemency and Parole consisting of five persons. (Article 53, para- 
graph 1, Alternative A.) 1° 


The committee next approved a proposal of the representative of The 
Netherlands to include an alternative provision stating that the members 
of the Board of Clemency should be ‘‘appointed by the United Nations.”’ 
This was later revised, again upon the motion of the representative of The 
Netherlands, to read: 


The States referred to in Article 7 [Alternative B] shall designate 
a Board of Clemency and Parole. (Article 53, paragraph 1, Alterna- 
tive B.)*° 
As to the power of the Board of Clemency and Parole, the committee 
adopted the United States’ amendment to make it ‘‘subject to the provi- 
sions of the instrument by which States have conferred jurisdiction upon 
the Court.’’*°* Moreover, it was agreed that the expressions in the 1951 
draft statute of ‘‘pardon’’ and ‘‘suspension, reduction and other altera- 
tion of a sentence’’ could be better covered by the term ‘‘clemency.’’ That 
term was therefore used instead and the name of the Board was accordingly 
changed to ‘‘ Board of Clemency and Parole.’’*°* Thus, the provision read: 


Subject to the provisions of the instruments by which States have 
conferred jurisdiction upon the Court, the Board shall have the power 
of clemency and parole. (Article 53, paragraph 2.) 
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The committee next adopted, without much discussion, a proposal of the 
representative of The Netherlands to add a new paragraph reading as fol- 


lows: 


Before deciding on a petition for clemency or parole, the Board shall 
request the advice of the Court. (Article 53, paragraph 3.) ™° 


It was understood that the court’s advice would not be binding on the 
Board, ‘‘which would remain responsible for its own decision.’’ *™ 


110 Tbid., p. 16. 111 Jbid., remarks of Chairman. 


EDITORIAL COMMENT 


THE RECOGNITION OF THE COMMUNIST GOVERNMENT OF CHINA 


In the sharp controversy now going on over the possible recognition of the 
de facto government of China the legal elements of the problem would seem 
to be entirely lost in its political aspects. Indeed, judging from the editorial 
comments in the daily press, it would almost appear that there are no rules 
of international law at all to be taken into account, and that the whole issue 
resolves itself into a question of expediency, one side putting all the em- 
phasis upon the practical necessity of dealing with the Communist Gov- 
ernment, and the other side refusing to overlook the criminal conduct of 
the Communist Government in aiding and abetting the aggression in Korea. 

Few international lawyers, anxious as they might be to maintain the 
integrity of the law, would claim that in the light of the experience of 
recent years the rules governing the recognition of de facto governments 
are clear and precise}! But admitting that, international lawyers may 
well insist that there are traditional principles of international law gov- 
erning the controversy and that it is important to keep them in the fore- 
ground of the discussion. 

It might be well in advance to note that the public discussion of the 
subject has been somewhat confused by the failure of editorial writers and 
columnists to make a distinction between China as a state and the Com- 
munist Government of China. When it is said popularly that the United 
States ‘‘will not tolerate the admission of Red China to the United Na- 
tions,’’ what is meant, of course, is that the United States is unwilling to 
accept the Communist Government of China as representative of China as 
a state. China as a state is already a member of the United Nations and 
there is no question of its being ‘‘admitted’’ to the United Nations. The 
question is whether a particular group claiming to be the ‘‘government’’ 
of China is entitled to be accepted as such by the other members of the 
United Nations. 

Stability in respect to the control of the government over the major 
part of the territory of the state and willingness to accept and abide by 
the rules of international law—such have been the two conditions laid 
down by the international lawyers in treatise after treatise, the first of the 
two tests being said to be the ‘‘objective’’ test and the second the ‘‘sub- 
jective.’’ At times the objective test of ‘‘stability’’ has appeared to be 
the only test, and the acceptance of the rules of international law has been 
taken for granted, on the assumption that the mere fact that a government 
is a government obligates it to observe the rules of international law. 
Occasionally, however, when the new government has more or less openly 
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proclaimed its unwillingness to abide by particular rules of international 
law, as in the case of the Government of Russia in respect to both private 
and public obligations, other governments have refused recognition on that 
specific ground. ‘‘Stability, of course, is important,’’ said Secretary 
Hughes in 1923, ‘‘stability is essential. Some speak as though stability 
was all that was necessary. What, however, would avail mere stability if 
it were stability in the prosecution of a policy of repudiation and con- 
fiscation ?’’ 

In the case of Communist China there is general agreement that as 
of today the de facto government cannot meet this subjective test of ob- 
servance of the rules of international law. Both President Eisenhower 
and Secretary Dulles have repeatedly stated that the United States will 
not tolerate the admission of the representatives of Communist China into 
the United Nations; in popular language, Mao Tze-Tung must not be per- 
mitted to ‘‘shoot his way’’ into the United Nations. Other governments 
have modified their position by pointing out that while under present 
conditions the Communist Government of China should not be accepted 
as representing China in the United Nations because of its recent flagrant 
violation of the Charter of the United Nations, that offense can in due 
time be overlooked in the presence of the practical situation that compels 
third governments to deal with the Communist Government or with none 
at all. For the moment feeling runs high in the United States, and any 
attempt on the part of those who favor recognition ‘‘in due time’’ to press 
the issue might well have the effect, threatened by the Senate Appropria- 
tions Committee, of leading the Congress to deny all funds for the par- 
ticipation of the United States in the United Nations. It should be noted 
that the offense of Communist China was far more than a succession of 
violations of the fundamental rights of man, as set forth in the Declaration 
of the United Nations; it was an open defiance of the law of the interna- 
tional community, accompanied by suffering and loss of life on a scale 
such as might have merited the condign punishment of its leaders had it 
been possible to apply the principles of the Nuremberg trials. A govern- 
ment guilty of such an offense might well be regarded as one that could 
not be trusted to observe the rules of international law in other fields of 
conduct. 

But in addition to the question of observance of the rules of interna- 
tional law, which must of course include the obligations of the Charter of 
the United Nations, can the Communist Government of China meet the 
objective test of stability, regarded by many as the primary consideration 
in the matter? Can any government, Communist or not, be regarded as 
stable which comes into power by methods of violence and maintains itself 
in power by suppression of the fundamental liberties of the people? Can 
a government be said to rest upon ‘‘the will of the people, substantially 
declared,’’ to use Jefferson’s phrase of 1793, when its control is secured 
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by intimidation and terrorism? Can, indeed, a government operating 
avowedly on a one-party system be said under any circumstances to speak 
in the name of the people and have the right to commit them to its decisions? 

A hundred years ago the answer to these questions would doubtless have 
been ‘‘yes.’’ In the middle of the nineteenth century there were few to 
question what methods a government might resort to in its internal ad- 
ministration if there was no open resistance to its control and if in its 
relations with other states it observed the rules of international law. The 
matter was one of domestic jurisdiction, with which other states were not 
concerned. But conditions have changed today, and we know from ex- 
perience that a small tightly-organized minority can, by resort to ruthless 
measures, more effective today than those of a century ago, obtain control 
over the masses of the people and give the appearance of having their 
general support. The acquiescence of the people under such conditions 
would indicate little or nothing in respect to the continued stability of a 
government; and it might well be argued that a treaty signed by such a 
government would be no more than a personal agreement of its officials, 
not binding upon the state they claim to represent. It could not be ex- 
pected that the rule of good faith would govern their promises, or that 
succeeding governments would feel called upon to carry out obligations 
assumed by them. 

What, in strict legal terms, are the conclusions to be drawn with respect 
to the Communist Government of China as of the period immediately fol- 
lowing the armistice in Korea? That it has committed a grave violation 
of international law in aiding and abetting the aggression of North Korea, 
with such tragic loss of life and destruction of property, would seem to bar 
it from recognition at the present time on the ground of inability to meet 
the subjective test of recognition, namely, observance of the rules of inter- 
national law. Secondly, the fact that the government is based upon the 
principle of a one-party system, denying to its people the freedom of ex- 
pression which is the only means by which the will of the people can be 
ascertained, would seem to bar it from recognition on ground of inability 
to meet the objective test of being based upon ‘‘the will of the people, 
substantially declared,’’ taking that test in terms of the acquiescence of 
the people under conditions which permit some degree of freedom of ex- 
pression without fear of merciless reprisals. 

Whether under the conditions that may be presented in the near future 
it will be expedient for the other members of the international community 
to deny to the Communist Government of China recognition upon either or 
both grounds is another question. But it would seem unfortunate to dis- 
cuss the problem solely in terms of expediency and to set aside the estab- 
lished rules of international law as if they had no bearing on the contro- 
versy. The fact that in recent years certain other governments have been 
recognized which could properly have been brought under condemnation 
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of the traditional principles of recognition may indeed give support to a 
decision on the basis of expediency; but even with such justification it 
would still seem desirable to make the necessary concessions as concessions, 
so that the law may retain some degree of authority. 

C. G. FENwIcK 


REPATRIATION OF KOREAN PRISONERS OF WAR 


As might have been expected,’ the arrangements made for repatriation 
of ‘‘prisoners of war’’ in the Korean conflict have turned out to be some- 
what complicated and unusual.* The individuals concerned are given the 
opportunity to choose between repatriation and/or release, thus conforming 
to the ethical and humanitarian view of the situation rather than following 
the traditional more rigid pattern of universal repatriation. But in the 
interval (for those who do not immediately opt for repatriation) repre- 
sentatives of Communist (‘‘the nations to which the prisoners of war 
belong’’) Powers may explain to the prisoners their rights and their 
freedom to return to lead a peaceful life. Surely nothing of this sort was 
ever heard of before in the law of war! Those who still decline repatria- 
tion are to have the right to ‘‘go to neutral nations,’’ assisted by the 
Neutral Nations Repatriation Commission and the Red Cross Society of 
India. The fate of this last group may be considered by the general 
political conference which is to be called by the United Nations, but it is 
unlikely that the latter will modify the arrangements signed at Panmunjom. 

Little comment is needed or may be ventured on this disposition of a 
thorny and delicate problem. Refusal to abide by any strict historical 
routine was certainly sound. Permitting representatives of the countries 
of the prisoners to interview them, while a novelty, hardly seems excessive, 
although the position of a simple soldier confronted by a skilled propa- 
gandist does not appear to be wholly equitable! Finally, it is surely per- 
missible to question the completely ‘‘neutral’’ character of a commission 
consisting of Czechoslovakia, India, Poland, Sweden, and Switzerland; 
particularization would be superfluous. The net outcome is by no means 
as bad as it might have been; it is by no means as good at it might have been; 
this is due to world conditions which must change before international 
law and practice can change. 

What is necessary above all, of course, as soon as conditions permit, is 
another review of the whole problem of the treatment of ‘‘prisoners of 
war.’’ Yet that very term, used officially in the Korean situation, the 
negotiations, and in the agreement, is somewhat anomalous. Is there a state 
of war in Korea and if so, between whom and whom? Not only do the 
old rules concerning treatment of prisoners of war in the old sense need 


1 See preliminary discussion in this JourNnaL, Vol. 46 (1952), p. 508. 
2 Text of agreement in United States Department of State Bulletin, Vol. 28, No. 730 
(June 22, 1953), p. 866; reprinted in Supplement to this JouRNAL, p. 180. 
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further revision, but they also need modification or elaboration to cover 
captives taken in international police action. There has been some dis- 
position in certain quarters in this country to scoff at that description of 
what has been going on in Korea, and there is a good deal of justification 
in fact, if not in law, for this cynicism. But it is noticeable that even the 
scoffers do not clearly take the position that the United States is at war 
with either North Korea or China. In any event the problem urgently 


ealls for attention and solution, as difficult as that may be. 
PITMAN B. POTTER 


THE NATURE OF CUSTOMARY INTERNATIONAL LAW 


The ascertainment of the existence or non-existence of a norm of cus- 
tomary international law and, in the affirmative case, the ascertainment of 
its contents—always a prominent task of international tribunals and 
Courts—has played a strong réle in the jurisprudence of the Interna- 
tional Court of Justice. The Court has had occasion to ascertain the 
existence,' or to deny the existence, of a rule of general? or particular *® 
customary international law. The fact that sometimes the pronounce- 
ments of the Court were rather to the surprise of the doctrine and of the 
practice of states, has not only brought into being an extensive literature,* 
but has also directed attention once more to the problem of the nature of 
customary international law which justifies a brief survey of this problem. 

There are two additional reasons. While many international lawyers 
have concentrated their studies since 1920 nearly exclusively on the par- 
ticular international law of the League of Nations, and, now, of the United 


1 Corfu Channel Case (Merits), April 9, 1949, I.C.J. Reports, 1949, p. 4; this JourNAL, 
Vol. 43 (1949), p. 558. 

2 Reservations to Genocide Convention, Advisory Opinion, May 28, 1951, I.C.J. Reports, 
1951, p. 15; this JouRNAL, Vol. 45 (1951), p. 579; Anglo-Norwegian Fisheries Case, 
December 18, 1951, I.C.J. Reports, 1951, p. 116; this JourNAL, Vol. 46 (1952), p. 348. 

3 Asylum Case, November 20, 1950, I.C.J. Reports, 1950, p. 266; this JouRNAL, Vol. 
45 (1951), p. 179. 

4See W. W. Cox, ‘‘ Reservations to Multipartite Conventions,’’ Proceedings, American 
Society of International Law, 1952, pp. 26-35; G. G. Fitzmaurice, ‘‘ Reservations to 
Multilateral Conventions,’’ International and Comparative Law Quarterly, Vol. 2 
(1953), pp. 1-26; D. H. N. Johnson, ‘‘ The Anglo-Norwegian Fisheries Case,’’ ibid., Vol. 
1 (1952), pp. 145-180; Jens Evensen, ‘‘The Anglo-Norwegian Fisheries Case and Its 
Legal Consequences,’’ this JOURNAL, Vol. 46 (1952), pp. 609-630; C. H. M. Waldock, 
‘*The Anglo-Norwegian Fisheries Case,’’ British Year Book of International Law, 
Vol. 28 (1951), pp. 114-171; A. E. Evans, ‘‘The Columbian-Peruvian Asylum Case,’’ 
American Political Science Review, Vol. 46 (1952), pp. 142-157; C. Barcia Trelles, 
‘*El derecho de asilo diplomdtico,’’ Revista de Derecho Internacional, Vol. 59 (1951), 
pp. 161-180, and in Revista Espaiola de Derecho Internacional, Vol. IV (1951), pp. 
59-66; P. F. Gonidec, ‘‘L’affaire du droit de’asile,’’ Revue Générale de Droit Interna- 
tional Public (3° serie), Vol. 22 (1951), pp. 547-592; J. L. F. Van Essen, in Inter- 
national and Comparative Law Quarterly, Vol. I (1952), pp. 533-539. 
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Nations, there is a transformation of customary general law going on, too. 
Finally, the problem of the nature of customary international law is still 
controversial within the science of international law. The nature of cus- 
tomary law is, of course, a general problem of law. But whereas customary 
law is today of lesser importance in the advanced municipal legal orders, 
it is fundamental in international law, since all general international law 
has been, up to now, customary law. Notwithstanding a vast literature on 
customary law in general ® and on customary international law,*® the words 
of Jules Basdevant,’ that ‘‘les idées des juristes sur le caractére de la 
coutume n’ont atteint ni d l’unité mi a la clarté,’’ are still true. 

There are three principal reasons why the ideas of jurists as to the 
nature of customary law have reached neither unity nor clarity. The first 
reason is the use of the word ‘‘source,’’ which, as Kelsen * often has pointed 
out, is ‘‘a figurative and highly ambiguous expression,’’ which leads to 
confusion and should be dropped as a legal term. Our problem must not 
be confused either with the ‘‘evidence’’*® or with the entirely different 
problem of the foundation of international law,’ whether understood in a 
formal sense—as the ‘‘basic norm’’—or in a material sense as the ‘‘ulti- 
mate’’ foundation. The latter problem is by its very essence a meta- 
juridical problem, a problem not of the science, but of the philosophy, of 
law. 

The second reason is the untenable construction of custom as ‘‘pactum 
tacitum,’’ a doctrine held by the early science of international law from 
Grotius to Vattel, and revived by the dualistic doctrine..* The purely 


5 See, e.g., in German, Puchta, Das Gewohnheitsrecht (1828/37); Brie, Die Lehre vom 
Gewohnheitsrecht (1899); M. Riimelin, Die bindende Kraft des Gewohnheitsrechts 
(1919); W. Henrich, ‘‘Zur Problematik des Gewohnheitsrechts,’’ Recueil d’Etudes 
sur les sources du droit en l’honneur de Fr. Gény (Paris, 1935), Vol. II, p. 276 et seq. 

6 See Ch. Rousseau, Principes Généraux du Droit International Public (Paris, 1949), 
pp. 815-862, and the large bibliographies on pp. 105-106, 815. Of later writings there 
must be added M. Sgrensen, Les sources du droit international (1946); Mateesco, La 
coutume dans les cycles juridiques internationaux (1947); P. Guggenheim, Lehrbuch des 
Vélkerrechts, Vol. I (1947), pp. 45-51; A. Verdross, Volkerrecht (2nd ed., 1950), pp. 
107-110; H. Kelsen, Principles of International Law (1952), pp. 303-317. 

t “* Régles générales de la paiz,’’ Hague Academy of International Law, Recueil des 
Cours, 1936 (IV), p. 508. 

8 £.g., op. cit. (supra, note 6), p. 303. 

9 See also H. W. Briggs, The Law of Nations (2nd ed., 1952), p. 44. 

10 This confusion is clearly to be seen in T. J. Lawrence, The Principles of Interna- 
tional Law (7th ed., London, 1915), p. 95 et seq., and in Ellery C. Stowell, Interna- 
tional Law (New York, 1931), p. 26. 

11 The books by Ziccardi, La costituzione dell’ ordinamento internazionale (1943), 
and Sperduti, La fonte suprema dell’ ordinamento internazionale (1946), wrestle with 
the problem of the ‘‘foundation,’’ in connection with that of custom. 

12 Most Italian writers; particularly strongly by K. Strupp, £léments du Droit In- 
ternational Public, Vol. I (Paris, 1930), p. 11, and ‘‘Régles générales de la paiz,’’ 
Recueil des Cours, Vol. 47 (1934, I), p. 36; Pas de normes ld ov il n’y a pas de traité 
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fictitious character of this construction, its open contradiction to the prac- 
tice of states, the untenable consequences to which it leads, its rejection 
by the overwhelming majority of writers, make it superfluous to refute 
this construction once more. 

The third principal reason is the idea of seeing in custom not a pro- 
cedure for creating norms of international law, but merely the ‘‘proof,’’ 
**evidence,’’ ‘‘la constatation’’ of a pre-existing rule of law. This is the 
typical approach of the natural law doctrine.* It reappears in Savigny’s 
Historical Jurisprudence (law as the product of the mystical ‘‘ Volks- 
geist,’’ law to be found, not made) and, in recent times, in L. Duguit’s 
sociological, and G. Scelle’s ** biological, jurisprudence. With Duguit, law 
is the product of ‘‘la solidarité sociale.’’ For Scelle custom is the trans- 
lation of a biological social necessity. The ‘‘droit objectif’’ is the sum 
total of causal laws which determine the appearance, permanence and de- 
velopment of the social fact. Custom has a spontaneous and intuitive 
character. Similar ideas can be found in Francois,’ and, at some stage 
of his development, in Lauterpacht.?® This untenable theory is also re- 
sponsible for the extremely bad drafting of Article 38 (1) of the Statute 
of the International Court of Justice.‘7 Close to this idea also is Roberto 
Ago,** for whom customary law is ‘‘spontaneous law, emerging in the con- 


explicite ou tacite.’’ But there are, on the one hand, adherents of the dualistic doctrine 
who flatly reject this construction (e.g., Balladore Pallieri, Diritto Internazionale 
Pubblico (5th ed., Milan, 1948), p. 540 et seq.); on the other hand, this construction 
is accepted by some Anglo-American writers: Lawrence, op. cit. (supra, note 10), p. 95; 
John Westlake, International Law, Part I (Cambridge, 1904), p. 14; A. 8S. Hershey, 
The Essentials of International Public Law (1921), pp. 19-20; P. E. Corbett ‘‘The 
Consent of States and Sources of the Law of Nations,’’ British Year Book of Inter- 
national Law, Vol. 6 (1925), p. 25. See also S. Séfériades, Recueil des Cours, Vol. 34 
(1930, IV), pp. 205, 209-210. 

18 See in more recent times Lorimer, Law of Nations, Vol. I, p. 27 (international 
custom as ‘‘unconscious interpreter of the law of nature in international relations’’) ; 
and L. Le Fur: ‘‘L’usage présuppose l’existence d’une régle juridigue obligatoire: il 
la constate simplement,’’ ‘‘Régles générales de la paiz,’’ Recueil des Cours, Vol. 57 
(1935, IV), p. 197. 

14G, Scelle, ‘‘ Régles générales de la paiz,’’ Recueil des Cours, 1939 (IV), pp. 348, 
350, 358, 432-437; Précis de Droit des Gens (Paris, 1932), p. 5; Droit International 
Public (Paris, 1949), pp. 13-14. 

15 ‘ Régles générales de la paiz,’’ Recueil des Cours, Vol. 66 (1938, IV), p. 173: ‘‘La 
coutume ne crée pas le droit, elle est un mode de constatation du droit: elle sanctionne 
des principes qui s’imposent d’eux-mémes.’’ 

16 ‘*‘ Régles générales de la paiz,’’ Recueil des Cours, Vol. 62 (1937, IV), p. 158: 
**La coutume ne crée pas le droit: elle est la pratique actuelle qui se conforme a ce 
qui est déja le droit’’; p. 159: ‘‘La coutume est simplement la preuve de l’ existence 
d’une régle indépendante de la volonté de ceux qui la suivent.’’ 

17 ‘*International custom, as evidence of a general practice accepted as law’’ (‘‘La 
coutume internationale, comme preuve d’une pratique générale acceptée comme étant 


de droit.’’) 
18 Roberto Ago, Scienza Giuridica e Diritto Internazionale (Milan, 1950). 
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science of members’’; but its creation or approval by those members is ir- 
relevant: the science of law is here occupied only with the ascertainment 
of the principle, not with its source. 

To arrive at a legally correct understanding of the nature of customary 
international law, it is necessary to avoid these three errors. Customary 
law, like all law, is positive, man-made law. Law regulates its own crea- 
tion. Treaty and custom are two different, independent procedures for 
creating international legal norms.’*® The treaty procedure leads only 
to norms of particular international law: custom can lead to norms of 
particular or general international law: but we speak of custom here only 
as a procedure for creating rules of general international law. 

The custom procedure is, historically, a primitive procedure; hence its 
defects: slowness and uncertainty of ascertainment. Custom can create 
new norms, or change or abolish existing norms. Some writers ”° see in 
custom a secondary procedure. But it is, in fact, not only the older, but 
also the hierarchically higher form of creating norms of international 
law.24_ Custom-produced general international law is the basis; the cus- 
tomary principle of ‘‘Pacta sunt servanda’’ is the reason for validity of 
all particular international law created by the treaty procedure. 

International custom is, therefore, a procedure for the creation of norms 
of general international law. It is international law which lays down the 
conditions under which the procedure of custom creates valid norms of 
general international law. These conditions are two: usage and opinio 
juris; they have equal importance. This is admitted overwhelmingly by the 
writers, and proved by the practice of states and of international tribunals 
and courts.?2. Only Strupp, from his extreme pactum tacitum standpoint, 
denies the necessity of usage. As to the condition of opinio juris, Kopel- 
manas ** took a position against its necessity, and recently Guggenheim 
has held that the condition of opinio juris is superfluous. But this theory 
is untenable; it would eliminate the distinction between customary rules 
of law, on the one hand, and rules of international morality and conven- 
tional international rules (courtoisie internationale) on the other hand, 
whereas the practice of states shows that the states and courts sharply 
distinguish between these international rules of different normative sys- 
tems. 


19 That is why the norm, ‘‘ Pacta sunt servanda,’’ cannot serve as the basic norm of 
international law. 

20 E.g., G. Schwarzenberger, A Manual of International Law (1951), p. 13. 

21 Thus Charles Cheney Hyde, International Law (2nd ed.), Vol. I (1945), p. 10; 
Oppenheim-Lauterpacht, International Law, A Treatise, Vol. I (7th ed., 1948), p. 25; 
Verdross in Recueil des Cours, Vol. 30 (1929, V), p. 293; Kelsen, op. cit. (supra, note 
6), p. 314. 

22 The necessity of the condition of opinio juris plays a prominent réle in interna- 
tional decisions; see The Lotus Case, P.C.I.J., Series A, No. 10, Sept. 7, 1928, p. 28, 
and the Asylum Case, cited above. 

23 British Year Book of International Law, 1937, pp. 127-151. 
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The elements of the first condition, ‘‘usage,’’ are the following ones: 
There must be a ‘‘practice,’’ whether of positive acts or omissions, whether 
in time of peace or war. This practice must refer to a type of situation 
falling within the domain of international relations. This practice must 
have been continued and repeated without interruption of continuity. But 
international law contains no rules as to how many times or for how long 
a time this practice must have been repeated. To require that the practice 
necessarily must be ‘‘ancient,’’** has no basis in positive international 
law. Thus the new and undoubted rule of general customary international 
law concerning the sovereignty over the airspace ** by the subjacent state 
was developed—contrary to the preceding proposals of the science of 
international law—during the first World War. It is doubtful whether, 
as some writers ** demand, the practice must be ‘‘just’’ and ‘‘humane’”’ 
or must not be in violation of existing treaties or of valid international 
law. For custom may change a valid treaty norm—e.g., Article XVIII of 
the League of Nations Covenant—or a valid norm of general international 
law. As to the problem of how widely this usage must have been prac- 
ticed, international law demands a ‘‘general’’ practice, not a unanimous 
one. That shows the untenability of the consent theory, of the pactum 
tacitum construction. For, if it is the case of a customary rule of general 
international law, created by general practice, such norm is valid for new 
states and for pre-existing states which hitherto had no opportunity of 
applying it.27 The problem is, on the other hand, of importance as to the 
coming into existence of a new norm of customary general international 
law. Some writers say that such new norm cannot come into existence 
against the resistance of a leading state. That is why the so-called ‘‘sector 
principle’’ of the acquisition of sovereignty over Polar regions has cer- 
tainly not become a new norm of customary general international law, 
in consequence of the non-acceptance by the United States. On the other 
hand, even the concurrent attitude of the leading Powers cannot create a 
norm of customary general international law against the resistance of other 
Powers. That is why the three-mile limit of territorial waters, upheld 
by the leading maritime Powers, the United States and Great Britain, has, 
in the light of non-acceptance by other states, not become a norm of cus- 
tomary general international law. The practice must be ‘‘general,’’ not 
universal; but a mere majority of states is not enough. The practice must 
have been applied by the overwhelming majority of states which hitherto 


had an opportunity of applying it. 


24 Thus I. Ruiz Moreno, Derecho Internacional Piiblico (2nd ed.), Vol. I (1940), pp. 
22-25; and D. Antékoletz, Tratado de Derecho Internacional Piblico (4th ed.), Vol. 
I (1949), pp. 46-47. Vattel speaks of a ‘‘long usage.’’ 

25 See Mario Giuliano, La navigazione aerea nel diritto internazionale generale (Milan, 
1941). 

26 Thus Ruiz Moreno; Antékoletz, op. cit.; previously Vattel. 

27 See The Paquete Habana (1900), 175 U. 8. 677. 


EDITORIAL COMMENT 667 


The usage, thus determined, must be coupled with the opinio juris. 
The practice must have been applied in the conviction that it is legally 
binding. When the practice even for a long time and without interrup- 
tion has been applied only in the conviction that it is morally binding or 
conventionally binding, a norm of international morality or a norm of 
courtoisie internationale may have come into being, but not a norm of 
customary general international law. Not only must the states which 
applied the practice have had this conviction, but this conviction must not 
have been challenged by other states. Protests by other states or declara- 
tions that they, even if submitting to this practice, do so only ex gratia; 
protests against the norm on which an international decision is based, 
even in carrying out this decision, prevent the coming into existence of a 
new norm of customary general international law. 

There is a last problem as to the relations between those two conditions 
of ‘‘usage’’ and ‘‘opinio juris,’’ especially in time. We must distinguish 
two hypotheses. A norm of courtoisie internationale may become a norm 
of customary general international law: here the ‘‘opinio juris’’ is later 
added to the usage and no theoretical difficulty arises. But a difficult 
problem is presented when it is a case of the original formation of a norm 
of customary general international law. On the one hand it is said that 
usage plus opinio juris leads to such norm; that, on the other hand, in 
order to lead to such norm, the states must already practice the first cases 
with the opinio juris. Hence, the very coming into existence of such norm 
would presuppose that the states acted in legal error. Kelsen** sees 
this dilemma, but it is hardly a solution to state ‘‘that it is sufficient that 
the states consider themselves bound by any norm whatever.’’ For this 
would not explain why, then, in one case a legal rule, in another case a 
moral or conventional one, would come into existence, nor would it cor- 
respond to the condition which demands an opinio juris, not ‘‘of any norm 
whatever.’’ Verdross resorts to the explanation that the first cases of 
this usage must be supported by the consciousness of helping a ‘‘principle 
of law which has not yet become positive law’’ to assert itself. But this so- 
lution comes close to the theory of custom as evidence of a pre-existing 
norm. There is here, certainly, a challenging theoretical problem which, 
as far as this writer can see, has not yet found a satisfactory solution. 

The ascertainment whether the two conditions of the custom procedure 
have been fulfilled in a concrete case, is a task of the competent interna- 
tional authority, and, preliminarily, of the science of international law. 
It is a difficult task. Evidence can be taken from diplomatic corre- 
spondence, instructions and so on, municipal laws and court decisions, 
treaties, negotiations, international decisions, practice of international 
organizations. But the greatest caution is always necessary. Diplomatic 
correspondence and so on may carry the opinio juris, but may also consti- 


28 General Theory of Law and State (1945), p. 114. 
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tute mere expressions of political convenience or expediency. A national 
court decision may be good evidence, but may also, in the words of the 
late Professor Borchard, only be evidence of what international law is 
not. Treaties may, under different circumstances, be evidence for the 
fulfillment of the two conditions, and, under other circumstances, evidence 
against it. Even similar clauses over a long time in corresponding treaties 
are not always evidence. Thus the option-of-nationality clause, although 
very frequently contained in corresponding treaties and in use a long 
time, has not lead to a rule of customary general international law 
which makes an option clause obligatory, apart from treaty.*® Repeated 
violations of international law may have occurred, without changing the 
conviction that they constitute violations, but they may also have been 
committed with the opinio juris of creating new international law. That 
is, e.g., now the crucial and basic problem in the chaotic status of the laws 
of war.*® 

It is necessary to distinguish between internal laws as evidence of the 
coming into existence of a customary rule of general international law ™ 
and a mere parallelism of municipal statutes.*? This research has not only 
to determine whether a norm of customary general international law, 
creating a new or changing or abolishing a pre-existing norm has come into 
existence, but also when it has come into existence. Here is the difficult 
field of distinguishing between a new customary norm which has come into 
existence, and mere proposals for or tendencies toward creating such new 
norm. We give a few examples which will, at the same time, show how 
important this problem is in these times of transformation of general inter- 
national law. Have recent international decisions ** already created a 
principle of customary international law, lowering the degree of effectivity 
of occupation of certain terrae nullius? Have recent treaty clauses al- 
ready lead to a new rule of customary general law concerning privileges 
and immunities of international organizations? Hardly. Is there a norm 
of general customary international law concerning the so-called ‘‘prin- 
ciple of contiguity’’?** Has a new norm of customary general interna- 
tional law come into existence abolishing the privilege of jurisdictional 
immunity for state-owned vessels engaged in normal commerce? The 


29 See Josef L. Kunz, Die Vélkerrechtliche Option, Vol. I (1925). 

80 Josef L. Kunz, ‘‘The Chaotic Status of the Laws of War,’’ in this JourNat, Vol. 
45 (1951), pp. 37-61. 

31 The Scotia (U. S. Supreme Court, 1871), 14 Wallace 170. 

82 See Giesler v. Giesler’s Heirs, Swiss Federal Court, July 11, 1935, Annual Digest 
and Reports of Public International Law Cases 1935-1937, pp. 1-2. 

83 Island of Palmas Arbitration, 1928, this JourNAL, Vol. 22 (1928), p. 867; Judg- 
ment in the Case of Eastern Greenland, P.C.I.J., April 5, 1933, Series A/B, No. 53. 
On the other hand, the Clipperton Island Arbitration, 1931 (this JourNaL, Vol. 26 
(1932), p. 390), seems to this writer not in conformity with general international law. 

84 Contra: Judge Max Huber in the Island of Palmas Arbitration. 
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same question could be asked with regard to the acts “‘jure gestionis’’ of 
foreign states.** Has a norm of customary general international law come 
into existence granting to coastal states certain rights in the so-called 
‘feontiguous zone’’ beyond territorial waters? ** It is certain that, con- 
trary to the opinion of some writers, the so-called ‘‘ Nuremberg Principles’’ 
have, up to now, not become principles of customary general international 
law. Has a new norm of general customary international law concerning 
the ‘‘Continental Shelf,’’ come into existence? Lauterpacht ** answered 
the question in the affirmative in 1950 insofar as the Truman Declaration 
is concerned. But not only are Mouton ** and the Award of Lord Asquith 
of Bishopstone ** of contrary opinion, but the proposals of the International 
Law Commission,*® acting in its capacity for ‘‘progressive development of 
international law’’ and not ‘‘of its codification,’’ would seem to show no 
more but a tendency, a trend toward the coming into existence of a new 
norm, and even that, perhaps, only by multilateral treaty. All the more 
so, certain recent extravagant unilateral declarations concerning the ‘‘epi- 
continental sea,’’ the extension of territorial waters, the expansion of ex- 
elusive fishing rights, have not led to the coming into existence of a new 
norm of customary general international law ** in the light of the strong 


protests by the United States, Great Britain and other states. 
JoseFr L. Kunz 


THE INTERNATIONAL LAW STANDARD IN RECENT STATUTES OF THE UNITED STATES 


The integrating of international law with municipal law involves legis- 
lative judgment as well as draftsman’s skill. Through its statute law the 
United States has provided numerous examples of the techniques used. 
Some which came within the first century and a half of the nation’s history 
have been the subject of an earlier comment.' Statutory provisions from 
1941 through 1952 invite special attention, partly because of the nature 
of the period. Conflict and cleavage have marked these years. War and 


85 See the very interesting decision and reasoning of the Austrian Supreme Court in 
the case Hans Hoffman v. Jiri Dralle, May 10, 1950, reprinted in Osterreichische Zeit- 
schrift fiir Offentliches Recht, Vol. TV (1951), pp. 90-103. 

86 See Oppenheim-Lauterpacht, International Law, A Treatise (7th ed., 1948), p. 449 
et seq., and Report of the Third Session of the U.N. International Law Commission, 
this JouRNAL, Supp., Vol. 45 (1951), pp. 146-147. 

37 ‘Sovereignty over Sub-Marine Areas,’’ British Year Book of International Law, 
Vol. 27 (1950), pp. 376-433. 

88 The Continental Shelf (The Hague, 1952). 

39 Reprinted in International and Comparative Law Quarterly, Vol. I (1952), pp. 
247-261; digested in this JouRNAL, Vol. 47 (1953), p. 156. 

40 Loc. cit. (supra, note 36), pp. 139-144. 

#1 Hence, the statement by Professor Aramburd in this JourNAL, Vol. 47 (1953), 
pp. 120-123, is wholly untenable. 

1 Robert R. Wilson, ‘‘The International Law Standard in Statutes of the United 
States,’’ this JourNaL, Vol. 45 (1951), pp. 732-740. 
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postwar tensions have not, however, obscured the standard which is inter- 
national law. In certain fields, indeed, they have provided impetus for 
its development. Public international organizations have provided agen- 
cies to this end. The manner in which national legislation has taken 
cognizance of such agencies is suggested by the fact that in the period to 
be reviewed there have been more than forty references to the United Na- 
tions in statutes of the United States. 

The limitations of a brief comment permit only a classification and 
illustrations of provisions relating to international law in the form of 
custom or of treaties. This leaves out of account the legislative history 
of acts, and the record of actual application of provisions. It is con- 
venient to group in one category mentions of international law in general, 
and, in another, mentions of treaties, although references to both types of 
international rules frequently occur in the same contexts. 

Considered according to subjects, express or implied references to inter- 
national law in United States statutes from 1941 through 1952 occur with 
respect to (1) claims, (2) piracy, (3) diplomatic and consular relations, 
(4) military justice, (5) neutrality, (6) requisitioning of vessels, (7) ac- 
tion against aggression, and (8) matters affecting public international 
organizations. 

Legislative provisions referring to international law in connection with 
the settlement of claims included those concerning claims against Mexico ? 
and against Yugoslavia.* There were also provisions for the settlement 
of ‘‘meritorious’’ claims for damages occasioned by United States forces in 
certain foreign countries.* The formula would presumably extend to claims 
which the United States was obligated by international law to pay. 

The crime of piracy is punishable under United States municipal law. 
The Act by which the Congress revised, codified and enacted into law Title 
18 of the United States Code contained (in Section 1651) a provision for 
life imprisonment of one brought to or found in the United States after 
having committed the crime of piracy ‘‘as defined by the law of nations.’’® 

In the course of revising the same title, Congress re-enacted the substance 
of provisions designed to protect from violence public agents of foreign 
states in the jurisdiction of the United States. By Section 112, 


Whoever assaults, strikes, wounds, imprisons, or offers violence to the 
person of an ambassador or other public minister, in violation of the 
law of nations, shall be fined not more than $5,000 or imprisoned 
not more than three years, or both.® 


256 Stat. 1058. 

364 Stat. 12, 14; this JournaL, Supp., Vol. 45 (1951), p. 58. 

455 Stat. 880; 57 Stat. 66. 

562 Stat. 683. See also Sec. 1653. On the use of this wording in certain treaties of 
the United States, see Robert R. Wilson, The International Law Standard in Treaties 
of the United States (1953), pp. 14, 15. 662 Stat. 683. Cf. 1 Stat. 112, 118. 
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Revising and re-enacting another section of Title 18, Congress provided for 
fine or imprisonment of one who, 


in aid of any foreign government, knowingly and willfully possesses 
or controls any property or papers used or designed or intended for 
use in violating any penal statute, or any of the rights or obligations 
of the United States under any treaty or the law of nations... .’ 


A revision of Title 28 of the Code affirmed the United States Supreme 
Court’s original and exclusive jurisdiction in ‘‘. . . All actions or proceed- 
ings against ambassadors or other public ministers of foreign states or 
their domestics or domestic servants, not inconsistent with the law of 
nations.’’* By an Act approved May 9, 1941, certain privileges and im- 
munities of consular officers of foreign states were to be on a basis of 
reciprocity.® 

Legislation to unify, consolidate and revise the Articles of War and 
establish a Uniform Code of Military Justice applied, by its terms, to 
persons serving with, employed by, or accompanying the armed forces, 
‘*Subject to the provisions of any treaty or agreement to which the 
United States is or may be a party or to any accepted rule of international 
law.’’ Wording identical with that quoted also appears in that part of 
the Act relating to application of the Code in leased areas.’° 

Other legislation, without in every case referring explicitly to ‘‘inter- 
national law’’ or the ‘‘law of nations,’’ dealt with subjects falling within 
that law. One of these subjects was neutrality, to which several statutes 
of the period related. For example, by a proviso to an Act amending 
Section 4613 and 4614 of the Revised Statutes (and bringing aircraft 
within the meaning of the term ‘‘vessel’’ and ‘‘ship’’ for the purpose of 
capture as prizes of war), nothing in the Act was to affect or impair 


the legal right of the Army of the United States . . . while engaged in 
hostilities, to capture any enemy property or neutral property used 
or transported in violation of the obligations of neutrals under inter- 
national law. . . 


The revision of Title 12 of the United States Code carried over a penalty 
provision applicable to anyone aiding or enticing the escape or attempted 
escape of a person interned in the United States ‘‘in accordance with the 
law of nations.’’*? It also empowered the President, in any war in which 


762 Stat. 683, 745 (Sec. 957). 

862 Stat. 869, 927 (Pt. IV, Ch. 81, Sec. 1251). Another section (1350) gave to 
district courts original jurisdiction of ‘‘any civil action by an alien for a tort only, com- 
mitted in violation of the law of nations or a treaty of the United States.’’ 

® See note 45, infra. 

10 64 Stat. 107, 109 (Pt. I, Arts. 2 (11), 2 (12)). 

1155 Stat. 261. On other aspects of prize jurisdiction in World War II, especially in 
relation to co-operation with co-belligerents, see 56 Stat. 746, 747. 

12 62 Stat. 683, 735 (Sec. 756). 
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the United States might by a neutral, to withhold clearance from any 
vessel (or forbid the departure of a domestic vessel not requiring clear- 
ance) when there should be reasonable cause to believe that the vessel was 
about to carry material or information to a warship of a foreign belligerent 
nation ‘‘in violation of the laws, treaties, or obligations of the United 
States under the law of nations.’’* In another type of enactment, the 
Congress authorized payment to Switzerland for losses and damages in- 
flicted on persons and property in that country during World War II by 
armed forces of the United States ‘‘in violation of neutral rights.’’** An 
amendment to the Selective Training and Military Service Act of 1940 
continued the policy, of long standing in American practice,* of denying 
eligibility for American citizenship to a national of a neutral country re- 
lieved from military service in the forces of the United States because of 
nationality.*® 

The right to requisition foreign vessels under certain conditions is well 
recognized in international law. Early in the period under review the 
Congress authorized the President, during the continuance of the national 
emergency, to requisition (or purchase or charter) any foreign merchant 
vessel which was lying in waters within the jurisdiction of the United 
States and which was necessary to the national defense.’” Illustrative of 
conformity to the rule of compensation for requisitioned vessels was an 
Act providing for payment, with interest, for Finnish vessels which had 
been taken over.*® 

More suggestive of recent developments than the statutory provisions 
heretofore discussed were enactments directed to the realization of collec- 
tive security and provision against aggression. Particularly illustrative 
of the new type of legislation was the Mutual Defense Assistance Act of 
1949. A section on ‘‘Findings and a Declaration of Policy’’ set as a goal 
the achievement of international peace through the United Nations, ‘‘so 
that armed force shall not be used except in the common interest.’’ The Act 
referred to the ‘‘principle of continuous and effective self-help and mutual 
aid,’’ and authorized the Chief Executive to discontinue aid (provided for 
in the statute) if continuance of it would contravene any decision of the 
United Nations Security Council or General Assembly, or would be in- 
consistent with the obligation of the United States under the Charter to 


13 62 Stat. 683, 748 (Sec. 967). See also Sec. 963. 

1463 Stat. 279, 280. 

15 See comment in this JouRNAL, Vol. 36 (1942), pp. 454-460. 

16 55 Stat. 844, 845. Referable to national policy rather than to any rule of interna- 
tional law were provisions in the Lend-Lease Act (1941) to the effect that nothing in 
the Act was to authorize or permit the convoying of vessels or the entry of American 
vessels into combat areas in violation of the Neutrality Act of 1939 (55 Stat. 31, 32). 
A later joint resolution provided that Section 7 of the mentioned Neutrality Act should 
not be operative when the United States was at war (56 Stat. 95). 

1755 Stat. 242. 18 63 Stat. 973, 982. 
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refrain from giving aid to a state against which the United Nations 
might be taking preventive or enforcement action.’® The Defense Pro- 
duction Act of 1950 set forth the 

policy of the United States to oppose acts of aggression and to promote 


peace by insuring respect for world law and the peaceful settlement 
of differences among nations. 


The Act further declared that the United States Government was ‘‘ pledged 
to support collective action through the United Nations and through 
regional arrangements for mutual defense in conformity with the Charter 
of the United Nations.’’*° The Mutual Defense Assistance Control Act 
of the following year directed that it should be administered 


in such a way as to bring about the fullest support for any resolution 
of the General Assembly of the United Nations, supported by the 
United States, to prevent the shipment of certain commodities to 
areas under the control of governments engaged in hostilities in de- 
fiance of the United Nations.”* 


The Mutual Security Act of 1951 contained a statement of the purpose to 


strengthen the mutual security and individual and collective defenses 
of the free world, to develop their resources in the interest of their 
security and independence and the national interest of the United 
States and to facilitate the effective participation of those countries in 
the United Nations system for collective security.” 


Of the numerous statutory provisions touching international public 
organizations, those approving the entry of the United States into such 
organizations are basic. The method of legislative acceptance of member- 
ship has found frequent use by the United States.** As the host country 
to the most central of the new organizations, the United States has enacted 
such laws as that relating to the Headquarters Agreement,** the Act 
authorizing an interest-free loan for construction of a headquarters build- 
ing,”> and the Act concerning the furnishing of administrative materials on 
a reimbursable basis.** Another type of measure was the International 
Organizations Immunities Act.”" Still other legislation took cognizance of 
operational problems of the new agencies. An amendment to the Internal 
Revenue Code, for example, provided tax exemption for 


. . . The income of . . . international organizations received from in- 
vestments in the United States in stocks, bonds, or other domestic 


19 63 Stat. 714, 718; this JourNAL, Supp., Vol. 44 (1950), p. 29. 

20 64 Stat. 798 (Sec. 2). 2165 Stat. 644, 645 (Sec. 101, par. 3). 

2265 Stat. 373; this JouRNAL, Supp., Vol. 46 (1952), p. 14. 

28 See, for example, 59 Stat. 512 (IMF); 59 Stat. 529 (FAO); 61 Stat. 214 (IRO); 
62 Stat. 441 (WHO); 62 Stat. 1151 (revised Constitution of the ILO). 

2461 Stat. 756; this JourNaL, Supp., Vol. 43 (1949), p. 20. 

25 62 Stat. 1286. 2661 Stat. 752. 
27 59 Stat. 669; this JourNAL, Supp., Vol. 40 (1946), p. 85. 
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securities, owned by . . . international organizations, or from interest 
on deposits in banks in the United States of moneys belonging to. . . 
international organizations, or from any other source within the United 


States.?® 


Some legislation of the period touching international matters does not 
fit easily into either of the two broad categories distinguished at the outset 
of this comment. This would apply, for example, to the Congressional 
Joint Resolution concerning the Panama (1939) resolution of the Ministers 
of Foreign Affairs of the American Republics; ‘‘ . . . the United States,’’ 
the joint resolution said, in part, ‘‘would not recognize any transfer, and 
would not acquiesce in any attempt to transfer, any geographic region of 
this hemisphere from one non-American power to another non-American 
power.... ’’?° In at least one instance there was a reference to inter- 
national usage. This was in the Joint Resolution of September 23, 1950, 
concerning the use and display of the United States flag, which stated in 
one of its sections that ‘‘ International usage forbids the display of the flag 
of one nation above that of another nation in time of peace.’’ 

As was the case prior to 1941, statutory references to treaties were much 
more frequent than those to more general law or usage. Actions to imple- 
ment may take the form of appropriations made available to ‘‘carry out”’ 
a treaty, or to ‘‘perform the obligations of the United States’’ under it.** 
Even treaties which do not call for money payments may not be self- 


executing. In any case, the implementation of treaties by legislation found 
numerous illustrations in the period under consideration, as it had in earlier 
periods.** For the present purpose, it may be useful to draw attention to 
(1) statutory authorization or direction for the making of treaties; (2) 
provisions to the effect that the legislation shall not interfere with the 
carrying out of treaty terms; (3) wording to limit the benefits under 
bilateral treaties to the parties thereto; (4) enactments concerning sanctions 


2859 Stat. 669 (Sec. 4 (a)). 2955 Stat. 133. 

8056 Stat. 377, 379 (Sec. 3g). 

81 See, for examples, 60 Stat. 446, 61 Stat. 511. 

82 Enactments of this general type occurred between 1941 and 1952 in a wide range 
of subjects, including aviation, education, fisheries, waterways, boundary river rectifica- 
tion, international mail, narcotics, industrial property, an Inter-American Coffee Agree- 
ment, international highways, an International Wheat Agreement, regionalism (as in 
the North Atlantic, the Caribbean and the Pacific), enemy property, and prisoners of 
war. Perhaps the most striking in the list for the period was the United Nations 
Participation Act (59 Stat. 619; this JourNAL, Supp., Vol. 41 (1947), p. 13), which 
has been followed by appropriations periodically made for the same general object (60 
Stat. 198, 453; 60 Stat. 600, 621; 61 Stat. 279, 283; 63 Stat. 734; 64 Stat. 902). On 
the powers given the Executive under the United Nations Participation Act, especially 
in relation to the President’s later action with respect to Korea, see Francis O. Wilcox, 
‘‘The President’s Authority to Send Armed Forces Abroad,’’ Proceedings, American 
Society of International Law, 1951, pp. 20, 26, and the same speaker’s remarks in 
ibid., pp. 34-35, 37-38. 
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for the observance of treaties; and (5) provisions for reciprocity with 
foreign states, whether based upon conventional agreements or not. 

One of the developments of the period which furnished occasion for some 
international agreements was the emergence of the Philippines as an in- 
dependent state in 1946. In that year the Philippine Trade Act au- 
thorized the President of the United States to enter into an agreement 
with the new state, and set out in rather specific terms the substance of 
what was to be included in this agreement.** On a different type of sub- 
ject-matter, the Congress directed in another Act that ‘‘Immediately upon 
passage’’ of it, an executive officer (the Alien Property Custodian of the 
United States) should enter into an agreement with the President of the 
Philippines for a stated object.** Still other actions looked to new treaty 
arrangements with many states. A growing network of commercial treaties 
was, for example, the object approved by Congress in the following provi- 
sion of the Mutual Security Act of 1952: 


The Department of State, in cooperation with other agencies of the 
Government concerned with private investment abroad .. . shall ac- 
celerate a program of negotiating treaties of commerce and trade. . 
which shall include provisions to encourage and facilitate the flow 
of private investment to countries participating in programs under this 


Language designed to harmonize legislative enactments with treaties 
appears in various statutes of the period. Rules laid down may specify a 
treaty or treaties in force with a particular state,** or may refer to treaties 
in general. Thus a Revenue Act of September 23, 1950, provided that ‘‘No 
amendment made by this Act shall apply in any case where its application 
would be contrary to any treaty obligation of the United States.’’** It 
has been noted that, when codifying the Articles of War and providing for 
a Code of Military Justice, the Congress specified persons who would come 
under the rules laid down, and then made this subject not only to 
international law but also to any treaty or agreement to which the United 
States might be a party.** Somewhat unusual was the wording by which, 
in an Act to increase the borrowing power of the Commodity Credit 
Corporation, lawmakers moved to set a rule as to future agreement-making. 
By Section 22 (f) of the Act, 


No proclamation under this section shall be enforced in contravention 
of any treaty or other international agreement to which the United 
States is or hereafter becomes a party; but no international agreement 


83 60 Stat. 141. 

8460 Stat. 418. The provision related to shares vested by the Alien Property Cus- 
todian but needed for the operation of an administrative agency of the Philippine 
Government. 35 66 Stat. 141, 146 (See. 514 (d)). 

86 See, for example, 62 Stat. 450, 452. 37 64 Stat. 906, 937 (Sec. 214). 

88 Cited in note 10, supra. 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


or amendment to an existing international agreement shall hereafter 
be entered into which does not permit the enforcement of this section 
with respect to the articles and countries to which such agreement or 
amendment is applicable to the full extent that the general agreement 
on tariffs and trade, as heretofore entered into by the United States, 
permits such enforcement with respect to the articles and countries to 
which such general agreement is applicable.*® 


An example of legislative limitation of benefits envisaged under a bi- 
lateral agreement (to the other party to the undertaking) is found in the 
Philippine Trade Act of 1946. By Section 509, ‘‘The benefits granted by 
this Act . .. shall not, by reason of any provision of any existing treaty or 
agreement with any third country, be extended to such country or its 
products, citizens, or subjects.’’*° At the time of the conclusion of the 
authorized trade agreement with the Philippines, there were a number of 
third states to which the United States had made commercial most-favored- 
nation commitments. It therefore became necessary for the Department 
of State to secure waivers from each of these states in order that Philippine 
trade preferences might not become applicable to other states, their 
products or their nationals.** 

An appropriating authority is not without means to induce observance 
of agreements. Such a means, particularly in the latter part of the period 
under review, was the threat of withholding foreign aid. In connection 
with expenses of the Economic Co-operation Administration, for example, 
the Appropriations Act for the fiscal year 1951 provided that ‘‘after 
November 1, 1950, no funds herein appropriated shall be made available to 
any nation of which a dependent area fails in the opinion of the President 
to comply with any treaty to which the United States and such dependent 
areas are parties.’’ A further proviso set forth that no appropriated 
funds should be used to provide assistance to any participating country 
which, in the opinion of the President, had failed, refused or neglected to 
support the United Nations in resisting aggression.*? Title V of the Mutual 
Security Act of 1951 provided that no assistance should be given under 
the Act unless the recipient country agreed to ‘‘fulfill the military obliga- 
tions which it has assumed under multilateral or bilateral agreements or 
treaties to which the United States is a party.’’** Sanctions of this kind 
are, of course, in contrast to those made applicable, by legislation, to in- 
dividuals who fail to comply with rules established under treaties.** 


89 64 Stat. 261, 262. 4060 Stat. 141, 158. 

41 Texts of notes from these foreign states, respectively, are printed in the Depart- 
ment of State Bulletin for July 7, 14, and 28, 1946 (pp. 38, 79, 174); Aug. 4, 1946 
(p. 235); Sept. 1, 8 and 29, 1946 (pp. 431, 463, 596); Oct. 13 and 20, 1946 (pp. 691, 
726). 

4264 Stat. 595, 757 (Ch. XI). 43 65 Stat. 373 (Sec. 511, a, 3). 

44 For an example of the latter, see section 7 of the Tuna Conventions Act of 1950 
(64 Stat. 777), according to which, ‘‘Any person who fails to make, keep, furnish, or 
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Reciprocity is a standard which may be prescribed in legislation as well 
as in international agreements. Where it is specified in statutes, there 
may or may not be treaties involved. Thus an Act to exempt (from 
revenue taxes) articles imported by consular officers and employees of 
foreign states was made conditional upon the granting of ‘‘equivalent 
exemption’’ to corresponding officers and employees of the United States.*® 
An Act to allow free importation by members of the armed forces of other 
nations (who were on duty in the United States) provided that 


if the Secretary of the Treasury shall find that any . . . foreign 
country does not accord similar treatment with respect to members 
of the armed forces of the United States ... the privileges herein 
granted shall... be accorded ... only to the extent that similar 
treatment is accorded by that country. .. .*° 


An Act to extend the time for filing patent applications allowed benefits 
to an alien only if the alien’s country extended ‘‘substantially reciprocal 
privileges’’ to citizens of the United States.** Legislation during World 
War II to facilitate the disposition of captured prizes provided for re- 
ciprocity (with each of the country’s co-belligerents) with respect to prizes 
taken by one party and brought into territorial waters of the other.** 
Other legislation permitted Canadian fishing ships in the North Pacific 
to land catches in Alaska during any period in which United States vessels 
engaged in similar fisheries were granted ‘‘comparable privileges’’ in 
ports of British Columbia.*® When revising Title 28 of the United States 
Code, Congress continued in effect the rule that aliens may have access 
to the United States Court of Claims (the subject of the suit being other- 
wise within that court’s jurisdiction) if the alien’s government gives to 
American citizens the right to prosecute claims against the foreign govern- 
ment in courts of the foreign state.*° 

Reciprocity within the framework of treaties was the rule in other en- 
actments. An illustration is in Section 11 of an Act to amend and supple- 
ment the Federal-Aid Road Act (of July 11, 1916). The section amended 
an earlier Act (on co-operation with Central American Republics in the 
construction of an inter-American highway) by providing that appropriated 
money should not be available for expenditure in a country which failed to 
enter into an agreement with the United States for reciprocal recognition 
of vehicle registration and drivers’ licenses. Such agreement was to be in 
accordance with the 1943 Pan American convention on the subject or ‘‘any 
other treaty or international convention establishing similar reciprocal 


refuses to permit inspection of any catc.. return, statistical record, or any report that 
may be required [by conventions specified] ... shall be subject to... fine... .’’ 
4555 Stat. 184. 4663 Stat. 666. See also 56 Stat. 461. 
47 60 Stat. 940, 942 (Sec. 2 (b), par. 2). 4856 Stat. 746, 747. 
4962 Stat. 533, 534. 50 62 Stat. 869, 976 (Sec. 2502). 
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recognition.’’** An earlier Act (making appropriation for the Executive 
Office) had looked to the fulfillment of obligations with respect to a Pan 
American highway, but had made the use of appropriated money in any 
co-operating country conditional upon such country’s agreeing to accord 
national treatment with respect to taxes for the use of the highway.** 
Examples cited in the foregoing sections indicate a well-developed prac- 
tice of integrating municipal enactments with law that is internationally 
applicable. Much of the integrating in the period which began in 1941 
and ended in 1952 reflected effort for collective security and for a more 
peaceful world. A mere textual commentary on statutes such as that which 
has here been undertaken leaves many factors out of consideration. Per- 
haps even a superficial survey of illustrative enactments may help, however, 
to emphasize the legislative body’s far-reaching authority to implement, 
supervise, and harmonize—an authority which it can exercise effectively 
without changes in the existing Constitution, the effect of which might be 
to impede the executive branch unduly in its part of the process of 


handling foreign affairs. 
Rosert R. WILSON 


KER v. ILLINOIS REVISITED 


This comment has its starting point in an observation by Mr. Dickinson 
(made nearly twenty years ago) in his notable article on ‘‘Jurisdiction 
Following Seizure or Arrest in Violation of International Law.’’? He 
remarked that the decision of the Supreme Court in Ker v. Illinois? was 
‘‘unsatisfactory,’’ and suggested that the manner of presentation to the 
Court might perhaps be the explanation of the outcome.* Ker held, to 
quote the headnote in the United States Reports, that 


where the prisoner has been kidnapped in the foreign country and 
brought by force against his will within the jurisdiction of the State 
whose law he has violated, with no reference to an extradition treaty, 
though one existed, and no proceeding or attempt to proceed under 
the treaty, this Court can give no relief, for these facts do not estab- 
lish any right under the Constitution, or laws, or treaties of the 


United States. 


Quite recently, in Frisbie, Warden, v. Collins, where petitioner had 
been convicted and imprisoned in Michigan after forcible abduction from 
Illinois, Justice Black said for a unanimous Court: 


This Court has never departed from the rule announced in Ker v. 
Illinois, 119 U. S. 436, 444, that the power of a court to try a person 


51 64 Stat. 785, 791. 5259 Stat. 106, 117. 

1 This JouRNAL, Vol. 28 (1934), p. 231. 

2 (1886), 119 U. S. 436, affirming 110 Ill. 627 (1884). Applications for release on 
habeas corpus had been denied by the Circuit Court of Cook County, 16 Chicago Legal 
News 17 (1883), and by the Federal Circuit Court, N.D. Ill. (1883), 18 Fed. 167. 

8 At p. 238. 4 (1952), 342 U. 8S. 519. 
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for crime is not impaired by the fact that he had been brought within 
the court’s jurisdiction by reason of a ‘‘forcible abduction.’’> No 
persuasive reasons are now presented to justify overruling this line 
of cases. They rest on the sound basis that due process of law is 
satisfied when one present in court is convicted of crime after having 
been fairly apprized of the charges against him and after a fair trial 
in accordance with constitutional procedural safeguards. There is 
nothing in the Constitution that requires a court to permit a guilty 
person rightfully convicted to escape justice because he was brought 
to trial against his will.® 


On the same day with Ker v. Illinois (December 6, 1886) the Court decided 
United States v. Rauscher,’ holding 


that a person who has been brought within the jurisdiction of the 
court by virtue of proceedings under an extradition treaty, can only 
be tried .. . for the offence with which he is charged in the proceed- 
ings for his extradition, until a reasonable time and opportunity have 
been given him, after his release or trial upon such charge, to return 
to the country from whose asylum he had been forcibly taken under 
those proceedings.*® 


The receiving government could not do otherwise, said Mr. Justice Miller, 
‘‘without an implication of fraud upon the rights of the party extradited, 
and of bad faith to the country which permitted his extradition. No such 
view of solemn public treaties between the great nations of the earth can 
be sustained by a tribunal called upon to give judicial construction to 
them.’’ ® 

Taking for a moment a very broad view of these two decisions of 1886, 
it may with seeming plausibility be argued that the one is out of accord 
with the other. What saved Rauscher was not any merit of his own, but 
the consideration of national good faith toward Great Britain: to avoid 
a breach by the United States of its obligations under the extradition 
treaty, the municipal courts should forego proceeding against one who, 
otherwise, was justly subject to trial. Should not Ker have been let off by 
a like consideration of national good faith toward Peru? Without the 
consent of the Peruvian Government, Ker had been forcibly brought from 
that country, in a public ship of the United States, by one who had been 
appointed the messenger of the United States to accept custody on extradi- 
tion: Should not the municipal courts, in order to avoid further re- 
sponsibility on the part of the United States, have foregone the exercise 
of jurisdiction? Duty under a treaty may seem more specific and con- 
crete, but it is no more real than duty arising from the general principles 
of international law. The messenger sent to Peru to receive Ker was 


5 Citing, in addition to the Ker case, Mahon v. Justice (1888), 127 U. 8. 700; 
Lascelles v. Georgia (1893), 148 U. 8. 537; and In re Johnson (1896), 167 U. S. 120. 
6 At p. 522. 7119 U. 8. 407. 
sAt p. 430. ® At p. 422. 
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authorized only to take him in the regular way, on surrender by Peru; 
but it was alleged that he seized him in an irregular way, and that the 
carriage from Peru was by a public vessel of the United States. Would it 
not seem that this involved the responsibility of the United States, and 
that for the municipal courts to take advantage of Ker’s presence so ob- 
tained would aggravate the wrong to Peru? *® 

Was that aspect of Ker’s case pressed upon the Court by his counsel? 
By consulting the Transcript of Record and the briefs filed with the 
Supreme Court one discovers much that has not been known about Ker 
v. Illinois. 

In their Brief and Argument for Plaintiff in Error filed with the 
Supreme Court, counsel argued a very different theory from that sug- 
gested above. They contended that there was a right of asylum which Ker 
acquired by reason of the extradition treaty between the United States 


and Peru; 


that such right of asylum, absolute or conditional, is a personal right, 
which the accused may set up in the courts of this country to bar a 
trial which would evade or obstruct that right.'? 


They cited and relied upon Commonwealth v. Hawes,* Blandford v. 
State,'* United States v. Watts,* and State v. Vanderpool,*® all holding 
that one extradited may not be tried for an offense other than that on 
which he was surrendered. In the Vanderpool case the Chief Justice of 
Ohio kept referring to ‘‘the right of asylum’”’ guaranteed to a fugitive by 
an extradition treaty,’’ and counsel for Ker took their stand on that 


erroneous conception : 


Now, if it be true, as declared in the case last cited: ‘‘That the sole 
object of the treaty was to enable each government to protect its 
citizens and inhabitants in the right of asylum, except they come within 
the provisions named,’’** it seems obvious that that intent is to be 
enforced at all times and under all circumstances. 

And if it is true that it is the intent of this treaty that: ‘‘The ac- 
cused was protected in his asylum, unless the authorities there should 


10 Scott, J., in his cogent opinion for the Supreme Court of Illinois, said: ‘‘The 
arrest and detention of defendant was not by any authority of the general government, 
and no obligation is implied on the part of the Federal or any State Government, 
to the republic of Peru, to secure defendant immunity from prosecution for any offense. 
What was done was done by individual wrong . . .’’ Ker v. The People (1884), 110 Ill. 
627, 643. On the case as it was made, this seems inaccurate. 


1118 Stat. 719. 12 At p. 15. 
1813 Bush 697 (Ky., 1878). 1410 Tex. Crim. App. 627 (1881). 
15 14 Fed. 130 (D.C. Cal. 1882). 16 39 Ohio St. 273 (1883). 


17Sir Arnold McNair, in his recent article on ‘‘Extradition and Exterritorial 
Asylum,’’ British Year Book of International Law, 1951, p. 172 at p. 173, refers to the 
‘*intense political individualism’’ that surrounded the British approach to extradition 
in the nineteenth century. The same preconception is reflected in American judicial 
18 State v. Vanderpool (supra), at p. 279. 
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find him guilty of one of the crimes specified in the treaty ;’’ !® then it 
was the intent of the makers of the treaty, that no man should be taken 
out of either country to be tried in the other until the country of his 
domicile had granted permission to the other country to submit him 
to jurisdiction. 

It is upon the authority of these cases and the reason of the rule 
there laid down that it is insisted that it is the intent of an extradition 
treaty to make a RIGHT OF ASYLUM.” 


This talk about a treaty of extradition conferring a personal right of 
asylum was, of course, a complete misconception.** When State A makes 
an extradition treaty with State B, A’s object is to provide for obtaining 
custody of fugitives from its justice, not to confer upon such fugitives a 
right of asylum that would avail against A’s claim. So it was not difficult 
for Attorney General Hunt of Illinois (assisted by Leonard Swett, 
Lincoln’s old companion at the bar, and Swett’s partner, Peter S. Grosscup, 
later for many years Federal District and then Circuit Judge) to meet 
and overcome the argument put up on Ker’s behalf. The United States- 
Peruvian treaty 


contains no implied stipulation that a fugitive . .. shall not be put 
to trial . . . unless his capture has been effected under the authority 
and forms of the treaty. ... The treaty .. . is a contract solely be- 
tween nations, and does not confer upon the fugitive any right of 
immunity ... Is a trespass upon the sovereignty of Peru, a counter- 
claim, properly pleadable by Ker, to our claim of punishment for 
his offenses? 


Clearly the Court was right in rejecting the contention set out by Ker’s 
counsel, whatever merit there might have been in an argument based on 
the international responsibility of the United States. 

Coming now to a more rigorous analysis of the Ker problem, the holding 
will be better understood when one considers what was not in the case. 
First, the contention could be only that courts within the United States 
should refrain from exercising their jurisdiction; the situation is to be 
distinguished from that in which the United States has by treaty ab- 
solutely limited the national jurisdiction.** Again, so far as appeared, 


19 Id. at p. 275. 

20 Brief and Argument for Plaintiff in Error, by Robert Hervey and C. Stuart 
Beattie, at p. 20. 

21 Even Justice Miller slipped in his language in the Rauscher opinion, when he spoke 
of ‘‘fraud upon the rights of the party extradited.’’ Justice Miller had worked hard 
on that opinion, realizing that it ‘‘would attract the attention of statesmen and diplo- 
mats of both nations.’? Fairman, Mr. Justice Miller and the Supreme Court, 1862- 
1890 (1939), at p. 326, where a few other remarks on the case are recorded. But 
Miller had had no great experience with problems of international law, and here he 
tended to dwell upon the authorities rather than, as was his wont, exercising his own 
independent judgment. 

22 Brief for Defendant in Error, at pp. 7, 9, 12. 

23 Cf. Cook v. U. 8. (1933), 288 U. 8. 102, 121; this JournaL, Vol. 27 (1933), p. 559. 
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Peru had made no objection.** At no stage in the Illinois prosecution had 
the Federal Government expressed any concern;** no law officer of the 
United States had appeared, no intimation had come from the political 
department of the Government that it would be embarrassed in its conduct 
of foreign affairs by the exercise of jurisdiction in this case.2* The scope 
of the Federal Supreme Court’s review of the judgment of the highest 
court of the State was narrowly limited by the jurisdictional statute, § 709 
of the Revised Statutes then being the pertinent provision.2*7 Rauscher’s 
ease, on the other hand, came up on a certificate of division of opinion 


24 Cf. Mahon v. Justice (1888), 127 U. S. 700, where Mahon, wanted in Kentucky on 
a charge of murder, had been kidnapped from West Virginia and was held by the State 
of Kentucky. The State of West Virginia, by its Governor, went into the Federal 
Court in Kentucky and brought habeas corpus proceedings to secure the release of 
Mahon. Denying relief, the majority of the Court, per Field, J., cited Ker as holding 
that the fugitive had no right of asylum in a foreign country where he had taken refuge, 
and continued: ‘‘So in this case, it is contended that .. . he has the right of asylum 
in the State to which he has fled,’’ unless removed as provided in the Constitution and 
laws of the United States. ‘‘But the plain answer to this contention is, that the laws 
of the United States do not recognize any such right of asylum ... on the part of a 
fugitive from justice ...’’ At pp. 714, 715. To which Justice Bradley (Harlan, J., 
with him), dissenting, replied with his usual acuity: the result in Ker was reached 
**because .. . the prisoner himself cannot set up the mode of his capture by way of 
defense, if the State from which he was abducted makes no complaint. Peru made 
none.’’ He continued: ‘‘But this is not such a case. The State from which Mahon 
was abducted has interposed, not only by a formal demand for his restoration. but by 
suing out a habeas corpus. ...I take this to be a legal and apt remedy to settle the 
case by peaceable judicial means.’’ At p. 717. 

25 Cf. the trial of Alexander McLeod in the New York courts, after the affair of the 
Caroline. At the direction of President Harrison, communicated with instructions drawn 
by Secretary of State Webster, the Attorney General proceeded to New York to signify 
the views of the Federal Government to Governor Seward, and to observe proceedings. 
See Works of Daniel Webster (1890), Vol. V, p. 130 et seqg., Vol. VI, p. 262 et seq.; 
Writings and Speeches of Daniel Webster (1903), Vol. IX, p. 130 et seq., Vol. XI, p. 
262 et seq. Other key citations to this historic incident are People v. McLeod, 25 
Wend. 483 (N. Y. 1841), and the critical note and letters in 26 Wend. 663; 2 Moore’s 
Digest of International Law (1906) 24 et seq.; Jennings, ‘‘The Caroline and McLeod 
Cases,’’ this JouRNAL, Vol. 32 (1938), p. 82. 

26 See Republic of Mexico v. Hoffman (1945), 324 U. 8. 30. 

27 ‘*A final judgment or decree in any suit in the highest court of a State, in which a 
decision in the suit could be had, where is drawn in question the validity of a treaty 
or statute of, or an authority exercised under, the United States, and the decision is 
against their validity; or where is drawn in question the validity of a statute of, or an 
authority exercised under any State, on the ground of their being repugnant to the 
Constitution, treaties, or laws of the United States, and the decision is in favor of their 
validity; or where any title, right, privilege, or immunity is claimed under the Constitu- 
tion, or any treaty or statute of, or commission held or authority exercised under, the 
United States, and the decision is against the title, right, privilege, or immunity 
specially set up or claimed, by either party, under such Constitution, treaty, statute, 
commission, or authority, may be re-examined and reversed or affirmed in the Supreme 
.’? The present provision is 28 U.S.C. § 1257 (1948). 


Court upon a writ of error. . . 
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between the judges of the Federal Circuit Court, who could thus submit to 
the Supreme Court ‘‘any question which occurred on the trial . . .’’** In 
Rauscher’s case the Supreme Court, instructing the judges of the inferior 
Federal court, were concerned with the proper construction of a treaty 
of extradition, a treaty, that is, dealing with a matter with which the courts 
are directly concerned. It was proper for the judges below (as it is proper 
on the part of all officers and agents of government within the United 
States) so to perform their respective duties as to avoid creating an 
international delinquency chargeable to the United States,?® and in 
Rauscher’s case the Supreme Court was authorized to tell the Circuit 
Court what it should do. 

In Ker’s case, in marked contrast, the Supreme Court was limited to 
the correction of error repugnant to the Constitution, treaties, or laws of 
the United States. What error had Ker’s counsel set forth? They 
claimed that this was a case arising under the extradition treaty with 
Peru; but the gist of the complaint was that what had been done was 
completely outside the treaty. Justice Miller said for the Court: 


The question of how far his forcible seizure in another country, and 
transfer by violence, force, or fraud, to this country could be made 
available to resist trial in the State court, for the offense now charged 
upon him, is one which we do not feel called upon to decide, for in 
that transaction we do not see that the Constitution, or laws, or 
treaties of the United States guarantee him any protection. .. .*° 


Whatever substance there might be in any argument that could have 
been urged in Ker’s behalf, the matter lay in the application of general 
principles of international law. But as Justice Miller pointed out, while 
it was within the province of the State courts to take notice of the law of 
nations, the Supreme Court had no authority on that score to review, 
whatever it might think about the point involved. It should be familiar 
that a State court may, through ignorance of the law of nations, engage the 
international responsibility of the United States; but that consideration 
does not confer any Federal jurisdiction to review. It is for Congress, so 
far as it sees fit, to provide against this incident of the federal form of 
government.** 


28 Sec. 693, Rev. Stat. (1875). 

29 This states generally a principle illustrated by The Charming Betsy (1804), 2 Cr. 64. 

80 At p. 444. 

81 As by the Act of Aug. 29, 1842, 5 Stat. 539, 28 U.S.C. § 2241 (c) (4) (1948), 
extending the power of the federal judiciary to grant habeas corpus where the petitioner 
was held for an act done under the sanction of a foreign state. This was an outcome 
of the McLeod Case (note 25 supra). President Tyler, in his Annual Message to 
Congress of Dec. 7, 1841, had said: ‘‘The Government, by our institutions, is charged 
with the maintenance of peace and the preservation of amicable relations with the 
nations of the earth, and ought to possess, without question, all the reasonable and 
proper means of maintaining the one and preserving the other. Whilst just confidence 
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As will now be seen in the denouement of this matter, the actual situa- 
tion in Ker’s case was not such as to induce the Court to release him in 
order to protect the United States against international responsibility, 
even assuming for the moment that review under § 709 of the Revised 
Statutes could have been stretched so far. 

Why, one keeps wondering in the Ker case, why did that messenger 
kidnap Ker instead of presenting in the regular manner the papers he 
carried in his pocket? Attorney General Hunt gave the explanation in 
a postscript to his brief.** It might be entitled ‘‘The Attorney General’s 
Detective Story’’: 


Having passed upon the law questions raised by this hearing, the 
court may have interest enough in the man and the crime which these 
questions are put forward to shield, to read another page concerning 
them. In the month of January, 1883, Frederick M. Ker, having been 
for many years the confidential clerk for Preston, Kean & Co., bankers 
of Chicago, asked permission to go to New Orleans for a rest from 
his labors. When the time for his vacation expired, the bankers in- 
stead of receiving their clerk, received a letter from him, postmarked 
at Chicago, in which he generously informed them that there were 
deficits in his accounts, and the amount of the embezzlement would 
be found to be about $21,000 of the moneys of the bank, and $35,000 of 
United States bonds belonging to its patrons. The letter contained 
an intimation that if allowed to take his journey unmolested, the bank 
would be let alone, but if pursued and brought back, a run would be 
organized and the bank ruined; and concluded with the cool remark 
that if successful in future life, he would endeavor to refund the 
money to those entitled to receive it. Preston, Kean & Co. were not 
alarmed by the threats, and inaugurated such measures that by the 
next steamer there went to Aspinwall one of Pinkerton’s men, who 
at Panama found a Chicago overcoat which had been shed and given 
to a porter. Precaution had been taken to cut the tailor’s name 
from the neck of the coat, but the name of Ker in one of the lappels 
[sic] of the side pocket remained untouched. Learning from the 
porter that the owner of the overcoat had sailed for Callao, the 
detective armed with photograph alone, followed by the next steamer. 
Arriving there, he went to Lima, and in a few days thereafter, while 
in a public square, recognized Ker sitting under the shade of a tropical 
tree, regaling himself with a cigar. An acquaintance followed. Ker 
could speak French and so could the detective. Becoming interested 
in each other, a friendship arose. Together they did the city, the 
theatre and the fandango. Investments were discussed; Ker had 
money, the detective had more, and thus dreaming and scheming, days 
passed into weeks and time wore happily away. In the meantime, at 
Chicago, the victimized bankers obtained the proper demand from the 
federal Secretary of State, which came by the next steamer to the 


is felt in the Judiciary of the States, yet this Government ought to be competent in itself 
for the fulfilment of the high duties which have been devolved upon it under the 
organic law, by the States themselves.’’ Cong. Globe, 27th Cong., 2d Sess., Appendix, 1. 
82 Brief for Defendant in Error, pp. 19-21. 
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friend in Lima. At this time, a state of things existed in Peru which 
rendered the treaty between the United States and that government 
inoperative. There was no Peru. The government had a nominal 
existence at Ariquipa, back in the mountains, eighty-five miles from 
Lima, but General Lynch, of the Chilian forces, was in military oc- 
eupation of the capital. Pinkerton’s man had no passport to go 
through the lines to present our demand at the mountain camp of the 
Peruvian government, but did what was perhaps the next best thing, 
applied to General Lynch. This officer, doubtless thinking that 
security to criminals was no par. of his mission in Peru, dispatched 
an officer to aid the detective in putting Ker on his way back to the 
United States. On board the man-of-war, Essex, then in the harbor 
at Callao, on her way to China, he was conducted to a state-room and 
transported to Honolulu, where it was expected to intercept the de- 
parture of a vessel to San Francisco. It happened, however, that 
this vessel had sailed when the Essex arrived outside the harbor, 
and Ker enjoyed the sea breezes on board his country’s man-of-war for 
nearly a month, when the next steamer took him aboard for San 
Francisco. Having been brought to Chicago, Ker, in the course of 
time, was placed upon his trial. He interposed no denial of the 
charges of theft and embezzlement, but relied upon his ability to 
persuade the United States to take him back to Peru. The court 
below was not susceptible to these persuasions, and gave him ten 
years tuition in Joliet to improve his notions of business integrity. 
With what success his appeal will meet here, remains to be seen. 


Gero. Hunt, 
Attorney General 
State of Illinois. 


On April 3, 1883, when Ker was seized in Lima,** war existed between 
Peru and Chile—the War of the Pacific out of which grew the Tacna-Arica 
dispute. Chilian forces had occupied Lima. Admiral Patrick Lynch, 
soldier of fortune serving in the Chilian Navy, had been appointed military 
governor. On September 28, 1881, he had ousted the provisional govern- 
ment theretofore conducted by the Peruvian, Dr. Calderon.** ‘‘The 
authority of the legitimate power having in fact passed into the hands of 
the occupant,’’ ** the military governor was indeed the authority competent 
to surrender a fugitive present in the occupied territory.** It is obvious 


38 Transcript of Record, p. 11. 

84 Memoria que el Contra-Almirante D. Patricio Lynch, Jeneral en Jefe del Ejercito 
de Operaciones en el Norte del Peri, Presenta al Supremo Gobierno de Chile, Lima, 1888, 
Documentos, at p. v. The decree is reprinted in Papers Relating to the Foreign Rela- 
tions of the United States for 1881, at p. 938. 

85 Art. 43 of the Hague Regulations of 1907, 36 Stat. 2277, 2306. 

86 Such was the conclusion of the U. S. Government when Mexico sought the extradi- 
tion of fugitives who had taken refuge in Cuba when it was under military government 
at the close of the Spanish-American War. The opinion of the Division of Insular 
Affairs, War Department, Jan. 9, 1900, is set out in Magoon’s Reports, The Law of 
Civil Government under Military Occupation (1902), at p. 523 et seg. The same conclu- 
sion was reached by the American occupation authorities in Germany at the close of World 
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that to obtain custody of a fugitive one deals with the power that can put 
its hands upon him. If that power is willing to make delivery, it is im- 
material whether there is a treaty obligation to do so, or whether the re- 
ceiving government would be in a position to reciprocate. Accepting as 
accurate the factual recital of the Attorney General,*’ there was no invasion 
of Peruvian sovereignty or other breach of international law. 

It will be seen that this note has skirted a number of interesting prob- 
lems—of international law, of federal jurisdiction, of the law of interstate 
rendition,** of due process and criminal jurisdiction.*® This was neces- 
sary if the note was not to turn into a series of articles. 

CHARLES F'AIRMAN 


INTERNATIONAL LAW IN AMERICAN LAW SCHOOLS TODAY 


Since the early days of the American Society of International Law, we 
have heard pleas urging more and better instruction in international law 
in the law schools of the United States.1 Where do we actually stand 
in this field today? Any attempt at appraisal will necessarily be out of 
date almost before publication, but one may suggest that our law schools are 
making substantial progress, even if slowly, toward the quantity and 
quality of international law instruction which our Society would like to see. 


War I. American Military Government of Occupied Germany, 1918-1920, Report of 
the Officer in Charge of Civil Affairs, Third Army and American Forces in Germany 
(The Hunt Report), Mimeographed, Vol. IV, Appendices, App. No. 54, p. 356 et seq. 
Instances consistent with this view are set out in 4 Moore’s Digest 265 et seg. and 4 
Hackworth’s Digest 22 et seq. 

87 Admiral Lynch’s report, just cited, with supporting documents and correspondence, 
was under date of May 17, 1882, which was prior to the Ker affair. 

88 Of the line of cases in the Supreme Court, Ker alone dealt with a seizure in a 
foreign country. There are factors in such a situation which are not present where 
the matter lies between two States of the Federal Union, and factors in the latter which 
are not present in the former. 

89 The subject is ably discussed in ‘‘ Criminal Jurisdiction of a State Over a Defendant 
Based Upon Presence Secured by Force or Fraud,’’ by Austin W. Scott, Jr., 37 Minn. 
Law Review 91 (1953). 

1 See ‘‘The Study of International Law in Law Schools,’’ 2 Am. Law School Rev. 
41 (1907), by Charles N. Gregory a member of the first Board of Editors of this 
JOURNAL; Josef Kunz, ‘‘A Plea for More Study of International Law in American 
Law Schools,’’ this JourNAL, Vol. 40 (1946), p. 624. See also Proceedings of the 
[First] Conference of Teachers of International Law, Proceedings, American Society of 
International Law, 1914, pp. 250-324, at which there was adopted a resolution read- 
ing: ‘‘Resolved, That, in recognition of the growing importance of a knowledge of 
international law to all persons who plan to devote themselves to the administration of 
justice, and who, through their professional occupation, may contribute largely to the 
formation of public opinion and who often will be vested with the highest offices in the 
State and nation, this Conference earnestly requests all law schools which now offer no 
instruction in international law to add to their curriculum a thorough course in that 
subject.’’ Other resolutions urged the American Bar Association to take action toward 
the inclusion of international law among law school subjects and those required for 
admission to the bar. 
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According to the latest available information,? a substantial proportion 
of the 108 law schools which are members of the Association of American 
Law Schools have their own courses in international law, while yet others 
permit and encourage their law students to take for law school credit 
courses in the subject which are taught in political science departments. It 
appears that during 1951-52 or 1952-53, courses in international law were 
offered by the following law schools which are members of the Association: 
Alabama, Albany, Boston University, Buffalo, California, Catholic Uni- 
versity, Chicago, Columbia, Cornell, Creighton, Cumberland, Denver, 
Duke, Emory, George Washington, Georgetown, Georgia, Harvard, Illinois, 
Indiana, Iowa, Kansas, Kentucky, Louisiana State University, Louisville, 
Miami (Florida), Michigan, Minnesota, Mississippi, Nebraska, New York 
University, Northeastern, Northwestern, Ohio State, Oklahoma, Pennsyl- 
vania, Philippines, Puerto Rico, Rutgers, San Francisco, Santa Clara, 
Southern Methodist, Stanford, Temple, Texas, Toledo, Tulane, Utah, 
Virginia, Wake Forest, Washburne, Washington University (St. Louis), 
Western Reserve, Wisconsin, and Yale. It is also understood that law 
students may elect, for law school credit, international law courses taught 
in the political science departments at Arizona, Arkansas, Cincinnati, 
Colorado, Montana, Tennessee, Valparaiso, Washington (Seattle), and Wil- 
liam and Mary. Insofar as this list is accurate, it shows 55 law schools 
offering their own international law courses, and nine others going at least 
so far as to let students take international law, even if not taught under 
law school auspices. This gives a total of 64 law schools making some 
provision for international law, as compared with 44 members of the Asso- 
ciation of American Law Schools which are understood not to be teaching 
this subject at present.® 

We could, and should, be doing better than this, but the present figures 
show distinct improvement as compared with estimates made as recently as 
five years ago, when about 30 members of the Association of American Law 
Schools were reported to be teaching international law;* or on the eve of 


2 Based on a survey conducted by Professor Carl M. Franklin of Oklahoma University 
Law School, as Chairman of the Committee on International Law, Association of 
American Law Schools, in 1951-52; and supplemented by personal inquiries and 
examination of law school bulletins and announcements. 

8 See Carl M. Franklin, ‘‘ Needed: More and Better Courses in International Law,’’ 
4 Journal of Legal Education (1952) 326; Franklin, ‘‘The Teaching of International 
Law in Law Schools,’’ this JouRNAL, Vol. 46 (1952), p. 140. 

4 Philip W. Thayer, ‘‘ Teaching of International and Comparative Law,’’ 1 Journal of 
Legal Education (1949) 449. 

At the Second Conference of Teachers of International Law, held in 1925, it was 
reported that a study of 110 law school catalogues showed 65 carrying no course in inter- 
national law, and 45 offering some kind of a course; a contemporaneous survey of the 
61 schools then members of the Association of American Law Schools gave 31 as offering 
the subject and 30 not teaching it. Second Conference of Teachers of International 
Law, 1925, pp. 115 and 130. 
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World War II, when Manley Hudson wrote that only 22 of the 84 members 
of the Association in 1938 were devoting any attention to the subject.® 
It is particularly gratifying to see that, of the law schools reported by Kunz 
in 1946 as not teaching international law,® courses are today offered at 
Alabama, Buffalo, Chicago (a required course), Denver, Duke, Emory, 
Georgia, Illinois, Indiana, Louisiana State, Louisville, Minnesota, Ohio 
State, San Francisco, Southern Methodist, Texas, Utah, and Wisconsin. 
Inquiries made by the Committee on International Law of the Association 
of American Law Schools indicate that quite a number of law schools 
plan to begin courses in international law in the near future, particularly 
if an adequately trained teacher may be found, while a casual perusal of 
law school announcements during the past few years shows occasional 
courses or seminars in international law at yet other law schools. Further- 
more, international law is taught in at least a few law schools in the United 
States which do not hold membership in the Association of American Law 
Schools, though the proportion of non-member schools teaching the subject 
is mueh less than among Association members. 

What impact does this instruction in international law have on those who 
each year go out from the law schools to join the legal profession as new 
recruits? In 1950-51 Carl Franklin reported that only five law schools 
required international law, and it is believed that the number is no larger 
today. In schools where the course is elective, the number of students 
taking international law may range from a mere handful who attend a 
seminar to a large majority of the student body. Student interest in the 
field seems high, but there are strong pressures in many schools to take 
subjects traditionally required on the bar examinations. Figures on en- 
rollment in international law courses have not been readily available. The 
writer can report that at Michigan in 1951-52 we had 242 students in the 
introductory international law course, which because of scheduling prob- 
lems was repeated in each semester and made available to a special group 
of March graduates destined for military service; while, under the more 
normal conditions of 1952-53 scheduling and a wider choice of available 
electives, we had about 140 students in 1952-53.7. Compared with our 
number of graduates, these figures indicate that between 65% and 80% 


5M. O. Hudson, ‘‘Twelve Casebooks on International Law,’’ this JourNaL, Vol. 32 
(1938), p. 447, at p. 456. 

6 Kunz, loc. cit., note 1 supra. 

7 Although international law has not been a required course at Michigan, some pres- 
sure to include it in election of courses is caused by a group requirement that for 
graduation a student must have taken at least one course from a group composed of 
Comparative Law, International Law, Jurisprudence, Legal History, and Theories of 
Public Law, or else a seminar in some subject. The perhaps apparently illogical com- 
bination represents an attempt to require each student to have one course or seminar 
outside the ‘‘ bread-and-butter’’ law courses. This summer the writer found 44 students 
in a purely elective international law course in the University of Texas Law School. 
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of our students at Michigan who receive their first law degree (LL.B. or 
J.D.) will have had at least a three-hour, one-semester, introductory course 
in international law. Whatever a fuller statistical picture for the nation 
might show, it is submitted that if the present rate of student course elec- 
tions in international law continues, within a very few years it will no 
longer be correct to say, as did Chief Justice Vanderbilt of New Jersey in 
1951, that: ‘‘I think it is safe to say that not one lawyer in five hundred, 
possibly not one lawyer in a thousand, has ever even had a course in inter- 
national law.’’ ® 

Why have our law schools been adding courses in international law and 
urging that more students take such courses? In part it is because they see 
the probabilities that he will encounter international law problems in many 
types of private practice and work for corporations, particularly in centers 
of foreign business or of large populations of foreign extraction. As 
Manley Hudson said in 1930, ‘‘any general practice of law which reaches 
beyond a small community is bound to bring one into problems of inter- 
national law.’’® Likewise Dean Wigmore pointed out in 1941 that the 
purpose of his Syllabus of American International Law for American Prac- 
titioners was 


to demonstrate to the practitioners of the United States that virtually 
every principle of International Law has had applications in our 
United States practice, and is still potential of a fee to be earned by a 
practitioner.’° 


Then, too, in our Government service, and on the staffs of international or- 
ganizations, there are opportunities for some lawyers qualified in interna- 
tional law, and a great need for them; as Carl Franklin recently wrote, 


Essential to a successful ‘‘ waging of the peace’’ by the United States 
during the coming years is the development of a vast reservoir of 
competent personnel, particularly those trained in international law, 
who can assist in the formulation and execution of national foreign 
policy. The development of such personnel depends in measure upon 
the existence of extensive, high-quality programs in international law 
in an increasing number of American law schools.** 


From the standpoint of a clearer understanding of the nature and function 
of law in general, there is also great value to the student of American law 
in making enough study of international law to be able to draw comparisons 
between the two legal systems, and to see the development and nature of 


8 Arthur T. Vanderbilt, ‘‘The Responsibilities of Our Law Schools to the Public and 
the Profession,’’ 3 Journal of Legal Education (1950) 207, at 209. 

® Fourth Conference of American Teachers of International Law, 1930, p. 99. 

10 Wigmore, Syllabus of American International Law for American Practitioners 
(1941, Am. Bar Assn., Chicago) pt. 1, pp. 5-6. 

11 Carl M. Franklin, ‘*Needed: More and Better Courses in International Law,’’ 4 
Journal of Legal Education (1952) 326. 
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international law against its peculiar background of international life 
in contrast with the background against which our domestic legal system 
has grown and functions. 

Even more important, in the long run, is the lawyer’s professional 
responsibility in regard to an intelligent understanding of international 
legal matters, and the molding of public opinion thereon. Characteristic 
of our American civilization, at least, is the extent to which lawyers are 
among the chief leaders of our communities, and the important part which 
they play at all levels in shaping public opinion and ideas of national 
policy. With the increasing importance of the United States in world 
affairs, and of international relations to everyone in the United States, it 
becomes increasingly necessary that we have many persons sufficiently 
conversant with international law to understand the legal side of the prob- 
lems arising in our relations with other nations. International law, as the 
legal aspect of international relations, calls for the lawyer’s skills, the 
lawyer’s attitudes, the lawyer’s approach. By reason of the lawyers’ train- 
ing and familiarity with law in their daily work, it is the lawyers who are 
in the best position to guide effectively the public opinion of a democracy 
when legal questions arise in international relations. Although interna- 
tional law forms only one part, and at times a rather small part, of inter- 
national affairs, yet it is that part which falls particularly to the lawyer’s 
sphere, and in which he is the most competent to understand the wisdom or 
unwisdom of governmental policy and action. As Secretary of State Root 
so well said in the first article in this JouRNAL: 


The increase of popular control over national conduct, which marks 
the political development of our time, makes it constantly more im- 
portant that the great body of the people in each country should have 
a just conception of their international rights and duties. ... Of 
course it is not to be expected that the whole body of any people will 
study international law; but a sufficient number can readily become 
sufficiently familiar with it to lead and form public opinion in every 
community in our country upon all important international questions 
as they arise.’ 

Any qualitative description or evaluation of these law school courses in 
international law is much more difficult. No one person is in a position to 
know what is really being taught in so many schools, or how it is being 
taught, or what the students get out of the courses. Some information, 
however, has been published, and other notions may be gleaned from discus- 
sions, course descriptions in law school bulletins, and the like, as well as 
from the surveys which have been conducted by the International Law 
Committee of the Association of American Law Schools. The typical 
course appears to meet two or three hours a week for one semester, though 


12 Elihu Root, ‘‘The Need of Popular Understanding of International Law,’’ this 
JOURNAL, Vol. 1 (1907), pp. 1-3. 
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some schools use as much as four or even six hours for the introductory 
course in international law (usually breaking it into two parts so that the 
full course continues through the year). Quite a number of the schools 
conduct the introductory course on a seminar basis, with opportunities for 
individual student research and papers as part of the course: while others 
are forced by the size of classes to proceed in more orthodox law school 
ease-discussion fashion. Quite a number of schools (such, for example, 
as Columbia, Harvard, Michigan, New York University, and Yale) offer 
one or more advanced seminars in the fields of international law, interna- 
tional organization, legal problems of international trade, and the like, in 
addition to the basic introductory course in international law. In general 
it may be said that our law school courses in international law are either 
based on a casebook in the field, or are of the seminar type in which the 
students go directly to the source materials in the library. In both types 
of courses there seems to be an increasing emphasis on the use of materials 
other than the decisions of American and British courts, taking the form 
both of international adjudications and arbitrations, and of emphasis on 
state practice as shown in diplomatic correspondence and public docu- 
ments, while there is wide acceptance today of Manley Hudson’s thesis that 
attention must be paid to the content of numerous bilateral and multilateral 
treaties. 

With a wide divergence in background, interests, and beliefs of the 
persons teaching international law, a comparative wealth of readily avail- 
able teaching materials for various types of international law courses, and 
the differing problems of different law schools, it is only natural that the 
general approach, subject-matter covered, and methods of teaching inter- 
national law courses should differ widely from school to school. In con- 
sequence there is much debate among law school international law teachers 
about differences in their courses. Although they are highly diverse, in 
the opinion of the writer very few, if any, of the law school courses now 
taught in international law should be ranked as ‘‘bad’’ or as poorly 
taught.'* Instead, there seems a need to recognize that each individualistic 
teacher is accomplishing something worth while in his own way, and to realize 
how much each teacher of the subject can learn from the others working 
in the field with different methods. At this period when the teaching of 
international law is so far from stereotyped it seems especially important 
that as much be done as possible to make the aims, ideas and methods of 
each teacher known to his colleagues in other law schools. 

Among the topics treated in a large proportion of law school courses in 


18 Here the writer would take issue sharply with Franklin, who in his ‘‘Teaching of 
International Law in Law Schools,’’ this JouRNAL, Vol. 46 (1952), p. 140, at pp. 141-142, 
speaks of ‘‘the sterile, unimaginative, traditional types of international law courses 
given in many law schools.’’ The present writer is not familiar with any international 
law course in an American law school today which he would characterize in this fashion. 
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international law today, though with differing emphases, one might list 
the nature and sources of international law, the manner in which it is 
applied, treaties and other international agreements, jurisdiction and im- 
munities from jurisdiction, and state responsibility for injury to aliens. 
Many courses also cover various aspects of states and recognition, territory, 
nationality, extradition, and state succession, though probably less thor- 
oughly than in the longer courses of 25 years ago designed more specifically 
for a few specialists. All but a few courses give some consideration to the 
United Nations and other international organizations, though the amount 
of time spent and the manner in which they are dealt with (i.e., descrip- 
tively or from the standpoint of legal analysis of constitutional documents, 
for instance) varies greatly. Most courses pay relatively little attention 
to the law of war, neutrality, and prize law, except fairly generally for 
some consideration of war crimes trials, and in a few cases belligerent 
occupation. Here and there a seminar concentrating on the international 
law of force and war seems to have been successful; but in very few in- 
troductory courses today is as much as 20% of the course devoted to the 
law of war and neutrality, as contrasted with the day when the books, at 
least, gave a full half of their space to those fields. Even more clearly 
typical of present courses is the lack of attention paid to prize law, contra- 
band, blockade, and all the niceties of belligerent interference with enemy 
and neutral trade at sea. 

More specific description may be given of a few courses. Professor 
Philip Jessup in 1947 described his then new course at Columbia designed 
for law students who could not devote the time necessary for the full year 
course in the field. This new short course was organized around the notions 
of how international law is found and applied by both national and inter- 
national tribunals, and around the analogies of the international law of 
treaties to the domestic law of contracts, the law of state responsibility to 
the law of torts, the international law of territory to the private law of 
property, etc.* Professor Myres McDougal of Yale has organized his 
course around the idea of international law as an instrument for maxi- 
mizing values in the world community, and deals with the world com- 
munity process, changing concepts of law, the chaos of existing institutions, 
the development of policy science, and the specific implementation through 
international legal processes and institutions of particular values such as 
a democratic sharing of power, security, shared respect, wealth, enlighten- 
ment, skill and health.** Back of the somewhat difficult [for the mere 


14See Philip C. Jessup, ‘‘The Teaching of International Law in Law Schools,’’ 
Proceedings, American Society of International Law, 1947, p. 66. See also account in 
Assoc. of Am. Law Schools, Committee on International and Foreign Law, Institute on 
Teaching of International and Comparative Law, Proceedings, 1948, pp. 38-41. 

18 See Myres 8S. McDougal, ‘‘The Law School of the Future: From Legal Realism to 
Policy Science in the World Community,’’ 56 Yale Law Journal (1947) 1345; idem, 
‘¢The Role of Law in World Politics,’’ 20 Miss. Law Journal (1949) 253; ‘‘Law and 
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lawyer !] sociological terminology, this course seems to be making stimulat- 
ing and real progress in relating the existing principles and institutions of 
international law to the purposes and needs which they are to serve. 
According to the University of Nebraska Law School announcements, Pro- 
fessor Willard Cowles’ course there is 


divided about equally between the use of international law as a tool 
for the local practicing lawyer in an inland state, and a study of the 
function of law in the adjustments that the United States is required 
to make as a result of the constant impact of living among 60-odd 
nations. A study is made of the principles, standards and rules which 
have been forged over the centuries and upon the basis of which the 
United States makes demands, in its own right and on behalf of its 
nationals, on other nations, and other nations on the United States. 
The utility of this body of law in interstate relations between the 48 
States, and the interplay of principles of private law on international 
practice are observed, as well as the influence of international law on 
internal law. Considerable attention is paid to international public 
utilities, including legal problems related to the United Nations. 


The University of Pennsylvania Law School announcements succinctly 
describe Professor E. D. Dickinson’s course there as following closely the 
outline of his 1950 casebook, being: 


An introduction to international law as applied in the international 
and in the national forum, with emphasis on the community of nations, 
nations as members of the community, national domain, population 
and jurisdiction, intercourse and agreements, adjustments of differ- 
ences, and trends in organized cooperation. 


A few law teachers, notably Louis Sohn at Harvard, are teaching law 
school courses primarily concerned with international organization, and 
getting most interesting results. Professor Kenneth Carlston of Illinois 
has written that an introductory international law course for law students 
should include: 


(1) the nature and sources of international law, (2) the process of its 
growth and the efficacy of international legislation in that process, 
(3) the fields which positive international law [in its classic sense} 
covers, (4) a none-too-technical or detailed restatement of its general 
principles within these fields, (5) the basic problems of the interna- 
tional order and the place of law in the international community... , 
(6) the titles, authority and functions of the principal agencies for 
international cooperation ..., (7) the problem of control of aggression, 
of collective security in a bipolar power system, and of international 
criminal law, (8) the technique of political adjustment and the bodies 
concerned with that task, (9) the process of international arbitration 
(broadly considered to include international adjudication as well) as 
a means for the settlement of disputes, and other peaceful means for 


Power,’’ this JourNAL, Vol. 46 (1952), p. 102; ‘‘The Comparative Study of Law for 
Policy Purposes,’’ 1 American Journal of Comparative Law (1952) 24, and 61 Yale 
Law Journal (1952) 915; and syllabus of the Yale course (1950). 
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settling controversy, (10) the contributions and limitations of region- 
alism, and (11) the basic problems of international constitutional law.** 


The present writer, first in courses at Pennsylvania and now at Michigan, 
has tried to stress the basic way in which international law is found and 
applied by those who work with it (national and international tribunals, 
foreign office officials, and individuals and corporations) ; the importance 
and utility of international agreements of all types and the problems re- 
lating to their drafting, conclusion, effect, interpretation and termination; 
some acquaintance with a few typical current problems in each of such 
fields as international persons, recognition and non-recognition, territory, 
nationality, jurisdiction and immunities from jurisdiction, and state re- 
sponsibility for injury to aliens; and finally a glance at the problems of the 
control and use of force (particularly in the fields of war crimes trials and 
collective security measures). In the process, and more or less incidentally, 
the student is introduced to international organizations and procedures, 
as well as to such ideas as the individual being a subject of international 
law. More attention is probably paid to non-litigated materials, such as 
diplomatic correspondence and documents expressing the opinions of the 
Department of State,’ than in many courses, and an attempt is made to 
let the student see how international law works out in practice in typical 
fields and to evaluate for himself why it is relatively successful in some 
areas and not in others. 

What are the postwar teaching tools available to American law school 
teachers of international law today? In 1950 we received Dickinson’s 
Cases and Materials on International Law, designed specifically for the 
brief two-hour, one-semester introductory course and widely used since 
its appearance. In 1951 came the second edition of C. G. Fenwick, Cases 
on International Law,*® believed to be more widely used in political science 


16 Kenneth 8S. Carlston, ‘‘The Teaching of International Law in Law Schools,’’ 48 
Columbia Law Review (1948) 516,532. Professor Carlston appends this comment: ‘‘ The 
writer cheerfully admits the ambitiousness of this task and the validity of the question 
whether, like the Lasswell-McDougal proposal, it is not of too broad a compass.’’ Ibid., 
pp. 532-533. 

Another somewhat unorthodox and interesting approach is suggested by the descrip- 
tion of the University of Kansas Law School course in international law: ‘‘ Deals 
largely with the problems of international organization, sovereignty, the formation of the 
American union, the league stage, federation stage, the extra-Constitutional origin of 
American executive power over foreign affairs, League of Nations, the United Nations— 
its principal organs, subsidiary organs and specialized agencies, their powers and 
functions, the historical and legal basis of the Nuremberg trials, current international 
problems arising from day to day. Selected materials, books, pamphlets, reprints, 
mimeographed selections.’’ 

17 So readily available in Moore’s and Hackworth’s Digests of International Law 
(1906, and 1940-44, respectively). 

18 Brooklyn, Foundation Press, 1950, pp. xxix, 740; reviewed by L. H. Woolsey in 
this JouRNAL, Vol. 45 (1951), p. 607. 

19 Chicago, Callaghan, 1951, pp. 895; reviewed by L. H. Woolsey in this JourNaL, 


Vol. 47 (1953), p. 160. 
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courses than in law schools. Judge M. O. Hudson’s third edition of Cases 
and Other Materials on International Law*® appeared in 1951, and carries 
on the tradition of a volume very widely adopted since the appearance of 
the first edition in 1929. 1952 saw a second edition of Herbert Briggs’ 
magnificent Law of Nations: Cases, Documents, and Notes," designed 
primarily as a combination of treatise and casebook in one volume for 
political science courses in international law, but adapted to law school use 
as well. The writer’s International Law Cases and Materials** has slowly 
made its way through mimeographed and lithoprinted preliminary editions 
to regular published form. Other collections of materials for law school 
courses in international law, notably those prepared by Philip Jessup and 
by Willard Cowles for the Columbia and Nebraska courses described, 
remain in mimeographed form; while numerous outlines and syllabi and 
supplementary materials in mimeographed and duplicated format are used 
in many schools. The unfortunate thing about this wealth of material 
which has not yet reached printed form is the lack of knowledge about it, 
and the comparative difficulty with which it may become accessible and 
available to teachers, students, and lawyers who would profit immensely by 
the opportunity to know and use it. 

These pages have attempted to give some picture of present-dov law 
school instruction in international law. It is important to realize how 
various organized groups have worked, and can work, to increase and im- 
prove what is now being done. The Association of American Law Schools, 
in particular, through its Committee on International Law has worked on 
various projects in this field, perhaps most notable of which was the Insti- 
tute for Teachers of International and Comparative Law which it con- 
ducted in the summer of 1948 at New York.”* The Section of International 
and Comparative Law of the American Bar Association, through appropri- 
ate committees, has also taken an interest in advancing this field of legal 
education. The eight Conferences of Teachers of International Law, held 


20 St. Paul, West Pub. Co., 1951, pp. xliii, 770; reviewed by Edgar Turlington in this 
JOURNAL, Vol. 46 (1952), p. 579. 

21 New York, Appleton-Century-Crofts, 1952, pp. xxvii, 1108; reviewed by D. P. Myers 
in this JOURNAL, Vol. 46 (1952), p. 752. 

22 Mimeographed edition, Ann Arbor, University of Michigan Press, 1949; temporary 
lithoprinted edition, New York, Prentice-Hall, 1951; printed edition, New York, 
Prentice-Hall, 1953. 

23 See W. W. Bishop, Jr., ‘‘ Institute on the Teaching of International and Compara- 
tive Law,’’ this JouRNAL, Vol. 42 (1948), p. 884; Philip W. Thayer, ‘‘Teaching of 
International and Comparative Law,’’ 1 Journal of Legal Education (1949) 449. A 
registration of 54 took part, composed primarily of law teachers from 22 American and 
7 foreign universities. Professor Philip W. Thayer was Chairman of the Committee 
on International and Foreign Law, Association of American Law Schools, which con- 
ducted the institute with the generous financial support of the Carnegie Corporation. 
The Proceedings of the Institute were issued in mimeographed form, and a few copies 
are still available upon request to the present writer, University of Michigan Law 
School, Ann Arbor, Michigan. 


696 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


in conjunction with meetings of the American Society of International 
Law since 1914, have devoted considerable attention to law school work 
in addition to their primary emphasis on college and graduate instruction 
in our subject. Occasional law school teachers of international law took 
part in the annual summer sessions for international law teachers con- 
ducted by the Carnegie Endowment for International Peace for a number 
of years beginning in 1932 at Ann Arbor and Montreal, although here 
again the primary emphasis was on college courses. The members of the 
American Society of International Law have done a great deal in their 
individual ways to strengthen interest in the teaching of our subject and 
to bring together informally persons with ideas about how such teaching 
might be improved. 

What may be suggested at the present as ways in which members of the 
Society may contribute further to the improvement of law school work in 
international law? In the first place, it would seem that those members 
of the Society who have any connection with any law school might be of 
assistance in encouraging the beginning of instruction in the field if it 
is not now offered at that law school; or in the improvement of, and de- 
velopment of wider interest in, international law courses and seminars now 
being carried on there. As a gradual process, at least, members of this 
Society may well be in a position where they can assist in bringing about 
public demand for more and better international law courses. They may 
be able to assist in effecting a modification of bar examination requirements 
in some states where present rigid insistence upon familiarity with a long 
list of required subjects is effective today in causing the students to take 
courses in those subjects so as to pass the examinations, rather than having 
time to take courses in such fields as international law as part of their 
legal training.** Assistance in obtaining the necessary financial and insti- 
tutional support for, and planning of, another institute for teachers of 


24It may be noted that the First Conference of Teachers of International Law in 
1914 resolved, ‘‘that the Conference hereby calls the attention of the State Bar 
Examiners and of the bodies whose duty it is to prescribe the subjects of examination, to 
the importance of requiring some knowledge of the elements of international law in 
examinations for admission to the bar, and urges them to make international law one 
of the prescribed subjects.’’ It is understood that international law is included as a 
bar examination required subject in Kansas, and that at least until recently it was (and 
may still be) required in Louisiana and Puerto Rico. 

Many members of the American Society of International Law might be expected to 
approve the idea of requiring international law as a bar examination subject. The 
present writer, however, does not urge that international law be added to the already 
long list of subjects required on the bar examination in many States; but urges instead 
that fewer subjects be required and less pressure placed by the examiners upon law 
students to take courses in those subjects on which they will be examined. This would 
enable the law schools to get students into the courses which legal educators believe 
will afford the best all-around legal education. In the process, student interest in courses 
in international law should increase the enrollment therein. 
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international law somewhat similar to that conducted in 1948, but drawing 
on the experience of that experiment in order to be even more useful to 
the teaching profession, would be invaluable; the Committee on Inter- 
national Law of the Association of American Law Schools has not yet 
been able to repeat the 1948 institute, which was originally planned to 
meet in three consecutive years in different parts of the country. Par- 
ticularly among those teaching international law at present in our law 
schools, it would seem that the International Law Committee of the As- 
sociation, or else an ad hoc committee of the Society, might most usefully 
serve as a clearing house and exchange office for all the ephemeral and 
mimeographed materials now worked out for their own use by interna- 
tional law teachers; I have in mind such things as course outlines and 
reading lists, problems, examination questions, working bibliographies, 
student research projects, ete., which might well be duplicated in sufficient 
quantity so that copies of those produced in any law school could be dis- 
tributed automatically to international law teachers in all other interested 
law schools. Similarly, such a committee might well prepare brief minimum 
bibliographies and hints on starting an international law course, which 
could be made available to deans of law schools where international law 
is not now taught who are thinking about the possibilities of starting out 
in the field and want to know what additions to the library would be 
needed, how much they would cost, what special preparation would need 
to be made by a law teacher who had never worked in international law, 
ete.2> While most of these specific tasks may best be dealt with by par- 
ticular groups within our membership, such as the people now teaching 
international law, or those concerned with a particular school, the Ameri- 
ean Society of International Law remains the organization most repre- 
sentative of all of us interested in international law in this country, and 
as such needs to understand both the present status of international law 
instruction in American law schools and the ways in which it is being, and 


can be, improved. 
Wma. W. Jr. 


25It may be noted that as far back as the First Conference of International Law 
Teachers in 1914 it was resolved, ‘‘That a carefully prepared bibliography of interna- 
tional law and related subjects be published, with the names of publishers and prices 
so far as these may be obtainable, with especial reference to the needs of poorly 
endowed libraries.’’ Proceedings, pp. 317-18. 


NOTES AND COMMENTS 
THE SECOND MEETING OF THE INTER-AMERICAN_COUNCIL OF JURISTS 


It was perhaps too much to expect that in the troubled situation of the 
political world the Inter-American Council of Jurists, meeting in Buenos 
Aires April 20—May 9, should have been able to find constructive solutions 
for the wide array of problems presented to it. Taking the ‘codification 
of international law’’ in the broad sense of the adoption of rules de lege 
ferenda as well as the systematic formulation of rules already accepted, it 
was clear that at least half of the questions on the agenda of the meeting 
would raise conflicting points of view upon which compromise would be 
difficult at a time of tension in international relations. On the other hand, 
the fact that the meeting was a gathering of representatives of the inter- 
American regional community might have given promise that conclusions 
could be reached within that more limited group which perhaps the Inter- 
national Law Commission of the United Nations could not be expected 
to reach. 

Three committees were created to deal with what appeared to the Coun- 
cil to be the logical classification of the topics on the agenda. To Com- 
mittee I were entrusted five problems in which political and juridical issues 
were closely interrelated. In respect to the first of these topics, ‘‘ Recog- 
nition of De Facto Governments,’’ no progress was made. A large ma- 
jority of the Council stood just where they had stood three years earlier 
at the meeting in Rio de Janeiro. Resolution III of the Final Act recites 
that the Council regarded it ‘‘as yet premature to conclude a convention 
on the subject’’; and the whole matter was referred to the coming Tenth 
Conference at Caracas. It is of interest, however, to note that two of the 
jurists, the delegate of Brazil and the delegate of Cuba, protested against 
this summary treatment of the problem. The act of recognition, Sr. San 
Tiago Dantas argued, while within the exclusive competence of each gov- 
ernment, was not an arbitrary act, but rather one based upon international 
juridical principles which could have been formulated as the contribution 
which the Council owed to the Tenth Inter-American Conference. The 
Cuban delegate, noting that the majority of the jurists were congratulating 
themselves upon the principle of the continuity of diplomatic relations 
adopted at the Bogota Conference of 1948, observed that there were other 
problems not solved at Bogota, and that it was the duty of the Conference 
to codify them. 

In 1948 the Bogota Conference, in a moment of high resoive, recom- 
mended that the Inter-American Juridical Committee prepare a draft 
statute providing for the creation of an Inter-American Court to guarantee 
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the rights of man which had been proclaimed in an earlier resolution en- 
titled, American Declaration of the Rights and Duties of Man. The 
Juridical Committee, however, reported adversely on the matter, pointing 
out that the proposed court would involve ‘‘a radical transformation of 
the constitutional systems in effect in all the American countries,’’ and 
that, in the absence of positive substantive law on the subject, the time had 
not yet arrived for drafting the statute of a court to enforce the law. 
The Council of Jurists at its First Meeting accepted the report of the 
Committee and passed the subject on to the Second Meeting; and the See- 
ond Meeting in turn passed it on to the Council of the Organization for 
possible inclusion on the agenda of the Caracas Conference. The delegate 
of Guatemala alone dissented. 

Equally evasive was the action of the Council of Jurists upon the third 
topic assigned to Committee I, ‘‘Report on the Strengthening and Effective 
Exercise of Democracy.’’ The topic had originated in a resolution of the 
Council of the Organization when acting provisionally as Organ of Con- 
sultation in the affair between Haiti and the Dominican Republic in 1950, 
and it had been given new emphasis by a resolution of the Fourth Meeting 
of Consultation of Ministers of Foreign Affairs held in Washington in 
1951. But it was one thing to proclaim the need of strengthening repre- 
sentative government as a means of preventing controveries and as an as- 
surance that measures taken to control the subversive activities of inter- 
national Communism would not encroach upon human rights, and another 
thing to reduce the general principle to practical and concrete proposals, 
which the Juridical Committee, to which the problem was assigned, found 
itself unable to do. In the absence of the ‘‘preliminary studies’’ by the 
Juridical Committee the Council decided to suspend consideration of the 
subject; and there was no one to dissent. 

More concrete and specific were the conclusions reached with respect to 
two draft conventions prepared by the Juridical Committee dealing re- 
spectively with territorial and diplomatic asylum. The drafts were pre- 
pared by the Juridical Committee in response to the same resolution of the 
Council of the Organization which had led to the study of the means of 
strengthening the exercise of democracy. The first of the two drafts, after 
being discussed in detail and changed in a number of respects, was adopted 
under the title, ‘‘Regimen of Political Exiles, Asylees, and Refugees’’ and 
forwarded to the Council of the Organization. The United States alone 
dissented, fearing that the provisions might conflict with the draft protocol 
for the revision of the Havana Convention on Civil Strife under prepara- 
tion at the time by the Council of the Organization. 

The draft convention on diplomatic asylum presented greater difficul- 
ties, for it involved indirectly the existing controversy between Peru and 
Colombia, which still remained unsettled after two decisions of the Inter- 
national Court of Justice. The Juridical Committee had laid down in 
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definite terms that the decision whether a refugee was guilty of a political, 
as distinct from a common law, offense should be made by the state offering 
asylum, and the Peruvian member of the Committee had made a reservation 
on that point. When the Council of Jurists took up the matter the Bra- 
zilian delegate sought to find a middle ground in accordance with which 
recourse would be had to arbitration in cases such as that of an offense 
having a dual character, being political in motive and yet having the sub- 
stantive character of a common crime. But the proposal was defeated 
and the revised draft convention finally adopted retained the original pro- 
vision leaving it to the state granting asylum to determine the character 
of the offense. Separate declarations were entered in the Final Act by 
the delegates of Brazil, Peru and the Dominican Republic, while the United 
States abstained from voting on the ground of its traditional position in 
respect to diplomatic asylum. 

To the second of the three committees into which the Council di- 
vided itself were entrusted three topics dealing with problems of private 
international law. The possibility of revising the Bustamante Code had 
figured among the tasks entrusted to the Juridical Committee by the First 
Meeting of the Council of Jurists held in Rio de Janeiro in 1950; and the 
two reports successively presented by the Juridical Committee made clear 
the points of divergence in respect to civil status and the capacity of per- 
sons. Committee II found, however, that further study of the subject was 
needed and referred the topic back to the Juridical Committee with in- 
structions, the Argentine Delegation entering a separate statement of the 
principles which it believed should govern the revision. 

The same conclusion was reached in respect to the draft convention on 
the international sale of personal property and the draft convention on 
international co-operation in judicial procedures (judicial assistance) 
prepared by the Juridical Committee in response to the action of the 
First Meeting of the Council at Rio de Janeiro in 1950. A special work- 
ing group appointed by Committee II examined the drafts in detail and 
modified them in a number of respects. But it was clear that before it 
could be hoped that the drafts might be adopted by the governments they 
would have to have the support of the national codification commissions 
and other technical associations interested in the work. Resolutions were, 
therefore, adopted by the Council calling for the submission of the two 
drafts to the scientific bodies in question and for the revision of the drafts 
in the light of observations received. 

Committee III undertook first an examination of two drafts dealing with 
the Regulations of the Council itself and of its Permanent Committee, the 
Inter-American Juridical Committee. No legal problems were presented, 
and in each case the Regulations were approved ‘‘in their entirety’’ by 
the plenary session. Two questions of public international law then came 
up for consideration: ‘‘Territorial Waters and Related Questions,’’ and 
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‘*Nationality and the Status of Stateless Persons,’’ both of which topics 
had been assigned for study to the Juridical Committee by the First Meet- 
ing. In neither case was there any question of adopting the draft con- 
ventions prepared by the Juridical Committee, and in the case of the draft 
convention on nationality, Committee III had little difficulty in agreeing 
to request the Juridical Committee to make a more methodical study of 
the subject, supported by more elaborate documentation. 

The draft convention on territorial waters led to prolonged discussion, 
dealing as it did chiefly with the problem of the continental shelf. There 
was general agreement that the subject called for more detailed examina- 
tion than had been given to it by the Juridical Committee, and a resolution 
was adopted setting forth the manner in which the Committee should con- 
duct its continued study of the subject. But a majority wished to go 
further and to take the opportunity to set forth in the preamble of the 
resolution a statement of what was believed to be the rule of law already 
recognized on the subject, namely, that while the nature and scope of the 
claims that riparian states might make to their continental shelves and to 
the territorial waters above them could not as yet be determined, yet it was 
possible to assert as a rule of international law that states had the right to 
protect the riches of those zones and to ensure for themselves the use and 
benefit of them. This view was accepted by the Council, the United States, 
however, entering a reservation opposing the statement on the ground 
that it affirmed ‘‘as an existing right’’ a matter which was not clearly 
settled in international law. 

It is of interest to note the contrast between the inter-American system 
and that of the United Nations in respect to the machinery for the codifica- 
tion and development of international law. Whereas the United Nations 
has a single technical body, the International Law Commission, represent- 
ing all of the members of the organization, whose resolutions are subject 
to review by the General Assembly in the light of recommendations of its 
Legal Committee, the Organization of American States has a smaller body 
of technical experts, the Inter-American Juridical Committee, whose rec- 
ommendations are subject to the decisions of the Council of Jurists, which 
decisions are in turn subject to the final approval of a conference or a 
meeting of consultation. On the whole the inter-American system ap- 
pears to be working effectively, its somewhat slow progress being due to 
the necessity not merely of harmonizing the views of its own members, but 
of co-ordinating its conclusions with those of the larger universal organi- 
zation of the United Nations, within which the American States are a 
regional group.* 

C. G. Fenwick 


* Copies of the Final Act of the Second Meeting of the Council of Jurists and of the 
Report of the Executive Secretary are available on request from the Pan American 
Union. 
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THE CAMBRIDGE CONFERENCE ON THE REVISION OF THE LAW OF WAR 


The Army Field Manual, Rules of Land Warfare,’ which provides 
guidance for Army officers on the law of land warfare, was last revised in 
1940. The corresponding British text, Chapter XIV of the Manual of 
Military Law, has, with one significant exception, not been changed since 
1936.2 The adoption of the Geneva Conventions of 1949 and the great 
development in the jurisprudence of the law of war which has taken place 
as a result of World War II and the Korean conflict have necessitated the 
rewriting of both manuals. The author of the new British text is Pro- 
fessor H. Lauterpacht, Whewell Professor of International Law in the 
University of Cambridge. In the case of the United States, the prepara- 
tion of a new manual has been undertaken by the Office of the Judge 
Advocate General of the Army. 

The close co-operation of the United States and the United Kingdom in 
military matters and the essential similarity in the legal systems of the 
two countries suggested the desirability of close co-ordination in the 
preparation of the two manuals. In May, 1952, during the course of a 
debate in the House of Lords on the doctrine of superior orders, the Lord 
Chancellor announced that the United States Government would be con- 
sulted before the new British text was promulgated.* The Director of 
Army Legal Services of the British War Office accordingly extended an 
invitation to the Judge Advocate General of the United States Army to 
send representatives to Great Britain for consultation, and, through the 
courtesy of the university authorities, facilities were made available at 
Cambridge for the holding of the conference. 

The British participants at these discussions, which were held during 
the month of May, 1953, were Professor Lauterpacht, Miss J. A. C. Gut- 
teridge, Assistant Legal Adviser, Foreign Office, and Lieutenant Colonel 
G. I. D. Draper, of the Directorate of Army Legal Services, the War Office. 
The representatives of the Office of the Judge Advocate General of the 
United States Army were Brigadier General C. B. Mickelwait, Assistant 
Judge Advocate General, and Major R. R. Baxter. The Cambridge Con- 
ference devoted itself to a detailed examination of the two draft manuals 
and to a consideration of a number of more general questions of the law of 
war on which it was deemed important to reach agreement. The lengthy 
report which was adopted at the conclusion of the conference is evidence 
of the range of topics which were discussed and of the significant degree 
of agreement which was reached. 


1 Field Manual 27-10, Oct. 1, 1940, as changed by Changes No. 1, Nov. 15, 1944. 

2 Manual of Military Law (1929), Amendments No. 12, Jan. 31, 1936, as changed by 
Amendments No. 34, April, 1944. The 1944 amendments of both manuals dealt with 
the doctrine of superior orders. 

3 Parliamentary Debates, House of Lords, Vol. 176 (1952), p. 1019. 
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The most important document which the conference adopted was a 
**Statement of Some General Principles Underlying the American and 
British Revised Manuals.’’ In the words of the report, ‘‘These principles, 
although essentially declaratory of existing international law, are largely 
the result of the experience of the Second World War and constitute to that 
extent a distinctive feature of both drafts.’’ This section of the report 
discusses, among other matters, the binding effect of international law on 
individuals, the extent to which superior orders provide a justification for 
war crimes, the responsibility of superiors for the acts of their sub- 
ordinates, the superiority of international law to ‘‘military necessity,’’ 
and the applicability of the law of war to aggressive war. It also stresses 
that ‘‘the principles of humanity may and ought to be resorted to for the 
purpose of interpreting or applying the provisions of the Military Manu- 
als,’’? and that persons remain under the humanitarian protection of the 
law of war notwithstanding the legal inapplicability of certain treaties on 
the subject. 

Other sections of the report comprise lists of the more important changes 
contemplated in the two manuals as the result of the discussions. A fur- 
ther paper deals with certain aspects of the Geneva Conventions of 1949 
which appear to require elucidation and sets on record the views of the 
participants as to the proper interpretation of the articles involved. 
Finally, the conference drew up a list of twelve subjects upon which it 
was not possible for the participants to reach agreement or which were con- 
sidered to require further study. These topics included, among others, 
the distinction between civil affairs administration and military govern- 
ment, the juridical nature of espionage, the bombardment of undefended 
localities, the violation of armistices and surrenders, the applicability of 
the law relating to property in occupied territory to the battlefield and to 
general devastation, the power of the belligerent occupant to obtain real 
property, and other economic aspects of the law of belligerent occupation. 

The participants in the Cambridge Conference considered that the full 
and frank exchanges of views which took place were of very considerable 
value, not only in the preparation of the new texts, but also in dealing with 
problems of the law of war of interest to both countries. It is to be hoped 
that consultations of this nature, which have also taken place between 
other states,* may be undertaken on a wider scale in the future. In these 
days of close military co-operation between the Western Powers, full agree- 


ment on the law of war has become of paramount importance. 
R. R. BAXTER 


4See ‘‘Interpretation of the Geneva Conventions of 1949; Some statements adopted 
by experts from the Nordic Countries,’’ reprinted in Revue générale de droit international 


public (3rd series), Vol. 24 (1953), p. 165. 
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THE STATE DEPARTMENT WHITE LIST AND DIPLOMATIC IMMUNITY 


In a case now eight years old‘ the Municipal Court of Appeals for the 
District of Columbia came to grips, for the first time,? with the legal sig- 
nificance attaching to the White List * issued by the United States Depart- 
ment of State. Subsequent decisions involving the measure of privilege 
to be accorded lesser diplomats have taken their law, even irrelevantly, 
from Trost v. Tompkins. In view of certain dicta in the case which reveal 
a misunderstanding of the purport of the White List, it is of some im- 
portance that the statutory authority for the List be examined in an effort 
to clarify the meaning of the initial precedent. 

The White List has its origin * in those sections of the Federal statutes 
relating to the diplomatic immunities of ambassadors, public ministers, and 
their domestic servants. The first of the sections® is the traditional state- 
ment immunizing the group from suit. The succeeding section prescribes 
the penalty for anyone bringing such a suit, deeming him ‘‘a violator of 
the laws of nations and a disturber of the public repose.’’® A final sec- 
tion excepts certain persons from the application of the first two sections, 
declaring: 


Sections 252 and 253 of this title shall not apply to any case where 
the person against whom the process is issued is [a clause not relevant 
here follows]; nor shall section 253 of this title apply to any case 
where the person against whom the process is issued is a domestic 
servant of an ambassador or a public minister, unless the name of the 
servant has, before the issuing thereof, been registered in the Depart- 
ment of State and transmitted by the Secretary of State to the marshal 
of the District of Columbia, who shall upon receipt thereof post the 
same in some public place in his office. . . .” 


It is the second clause of this section which gives rise to the White List and 
which is here in issue. 

A close reading of Section 254, quoted above, with emphasis on its sec- 
ond clause, plainly reveals that the White List can in no way answer the 
question whether an individual is eligible for the immunity from process 
traditionally accorded diplomats. Its function is wholly unrelated to that 
question. Rather, the section is addressed solely to the punishability of 
those who sue out process against individuals otherwise determined to be 


1 Trost v. Tompkins (1945), 44 Atl. (2d) 226. 

2 The opinion in the principal case contains the remark, ‘*‘ We find no case wherein 
the status of this list has been considered... .’’ Id. at 228-229. 

8 The White List is to be distinguished from the State Department Blue List. The 
latter lists the names of high-level diplomats accredited to the United States. 

4It is ultimately rooted in the British Law on Diplomatic Privilege of 1708. Great 
Britain, 7 Anne, ¢. 12, sec. V. 

822 U.8.C.A. (1940), Sec. 252. 6 Ibid., Sec. 253. 

1 Ibid., Sec. 254. 


NOTES AND COMMENTS 705 


diplomatically immune. It refers to the plaintiff, not the defendant, in 
an action brought against a member of a diplomat’s staff who, having been 
put on constructive notice of the diplomatic character of his defendant, 
is thereafter punishable for instituting the suit. Yet, despite the statute’s 
clarity, the opinion in Trost v. Tompkins, and the comments of those who 
have examined the case, appear to assume that the White List evidences a 
right to immunity from process in those whose names are placed on it. 
Chief Judge Richardson asserts in the principal case: 


The plain implication of the language used [in Code section 254] 
is that to secure the protection of his servants the ambassador or min- 
ister must register them, i.e., furnish their names to the State Depart- 
ment ... [emphasis supplied].® 


This is the initial error. It goes unchecked when Professor Preuss, in a 
note on the case, writes of the White List: 


Since it is apparently prepared without investigation or verifica- 
tion, it is not conclusive evidence of the diplomatic character of those 
whose names are listed.° 


Not only is it not ‘‘conclusive evidence’’; it is no evidence at all of the 
diplomatic character of those listed. 

The false notes struck by Trost v. Tompkins are echoed in succeeding 
eases. In Carrera v. Carrera’ counsel for the appellant, taking his cue 
from precedent, contended that ‘‘. . . the inclusion of Amable’s name on 
the so-called ‘White List’ was not sufficient to bring him within the second 
clause of sec. 254 which would extend to him the protection of sec. 252 and 
253,’’ 14 to which the court, without directly attacking the misconception in 
the argument, replied: 


But in the Trost case the court held no more than that certification 
of the Secretary of State being absent, a court otherwise having juris- 
diction should determine whether the person claiming immunity was 
properly placed on the ‘‘ White List.’’* 


Here, the tack of the court’s reasoning implies that the White List has 
something to do with the process for obtaining diplomatic immunity. 
Fortunately, this view was not the dispositive fact of the case, but the 
failure of Carrera to divert the muddied current into its proper channel 
made possible an easy acquiescence in the judicial attitude now posed by 
the next court to deal with the question. In Haley v. State ** the fact that 


8 Trost v. Tompkins, supra. 
® Preuss, ‘‘Immunity of Officers and Employees of the United Nations for Official 
Acts: The Ranallo Case,’’ this JouRNAL, Vol. 41 (1947), pp. 555, 562, note 26. 


10174 F. (2d) 496 (1948). 11 Jd. at pp. 497-498. 
12 Id. at p. 498. 13 88 Atl. (2d) 312 (1952). 
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the name of the defendant in a criminal prosecution was not found on the 
White List seemed to weigh against him in the determination of his right 
to immunity, despite the irrelevance of the circumstance. Relying on 
Trost and Carrera, the court said: 


While the Federal Cases do not specifically hold that the immunity 
for domestic servants, under section 252, is dependent upon registra- 
tion on the White List under section 254, there is strong intimation 


that such is the case.** 


It must be noted that none of these cases makes its result turn on observa- 
tions concerning the White List: the individual holdings are probably 
correct. But our judicial system is now saddled with three decisions in 
this little known sector of the law containing dicta which cannot be recon- 
ciled with logical analysis. And one cannot find comfortable refuge in 
the maxim communis error facit jus. 

That there are only three cases in the American reports involving a 
construction of the punitive sections of the statute is not surprising. 
Apart from the relative infrequency of litigation relating to diplomatic 
immunities, one understands the reluctance of a state to punish one of its 
citizens for doing that which the rest of our judicial system holds to be 
his right, namely, bringing suit when wronged. A similar uncommonness 
is observable in the English Reports where no case putting in issue section 
5 of the Diplomatic Privileges Act of 1708,’° the parent and parallel of our 
Section 254, is recorded. But there, at least, Lord Justice Goddard of 
the Court of Appeal saw fit to comment on the section in passing, putting 
the matter right. Having come upon a marginal note by a publisher to 
Section 5 which read: 


No merchant etc. to have any benefit of this act. Nor the servant 
of an ambassador unless his name be registered etc.*® 


he was moved to assert: 


This is a striking instance of the inaccuracy of a marginal note. 
. . . This is not what the section provides. It says that solicitors and 
others are not to be liable to penalties for proceeding against servants 
of an ambassador who are not registered, and it has been held that 
though a servant is not registered he may yet have diplomatic privi- 


lege.” 
Here, at last, the American courts have a guide. 


JOSEPH D. BECKER 
Harvard Law School 


147d. at p. 316. 15 Cited supra, note 4. 

16 Hemeleers-Shenley v. The Amazone, Re The Amazone, [1940] 1 All E.R. 269, 273, 
C.A. 

17 Id. at pp. 273-274. 
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FOURTH INTERNATIONAL CONGRESS OF COMPARATIVE LAW 


The International Academy of Comparative Law will hold its fourth 
international congress under the chairmanship of its President, Roscoe 
Pound, in Paris during the week of August 1-7, 1954. A committee of 
American authorities has been organized by Professor Pound to prepare 
papers for the eighteen panels to hold discussions. Subjects were chosen 
by experts of the Academy at a meeting in the summer of 1952 under ar- 
rangements made by its Permanent Secretary General, Professor Elemer 
Balogh. Topics chosen for the panel on international public law were: 
(1) limitations on national sovereignty with respect to immigration and 
naturalization; (2) international protection of human rights before na- 
tional tribunals; (3) foreign economic interests before national jurisdic- 
tions; (4) political systems and the international community; (5) the im- 
pact of agreements with respect to the organization of Europe on national 
constitutions, legislation and administration; and (6) international regu- 
lation of cartels and monopolies. 

An American national subcommittee under the chairmanship of Profes- 
sor Edwin D. Dickinson (Pennsylvania) has been named by Professor 
Pound to co-ordinate the preparation for discussion of American views on 
the international public law questions. Its members are Professor W. W. 
Bishop, Jr. (Michigan), Professor Michael Cardozo (Cornell), Professor 
W. B. Cowles (Nebraska), Professor Charles Fairman (Washington Uni- 
versity), Joseph E. Johnson (Carnegie Endowment for International 
Peace), Professor James Oliver Murdock (George Washington), Dean 
Robert G. Storey (Southern Methodist), and Professor Robert R. Wilson 
(Duke). Similar subcommittees have been organized to co-ordinate the 
papers for the other panels. The Secretary of the American national com- 
mittee is Professor John N. Hazard (Columbia). 

Papers submitted by the various national committess are being utilized 
by a rapporteur général for each panel in preparation of a report for the 
Paris congress which will serve as the basis of discussion for the experts 
who are present in person. At the Third International Congress held in 
London in 1950 over 300 experts from many parts of the world partici- 
pated. A similar gathering is expected at the Fourth Congress. 


JOHN N. HAZARD 


JUDICIAL DECISIONS 


By W. BisnHop, JR. 
Editor-in-Chief Elect 


Interpretation of arbitration agreement 

AMBATIELOS CasE (Merits: OBLIGATION TO ARBITRATE), GREECE v. 
Unitep Krnepom. I.C.J. Reports, 1953, p. 10. 

International Court of Justice,t Judgment of May 19, 1953. 


Proceeding further in this case? which arose out of alleged wrongs suf- 
fered by a Greek shipowner in 1922 and 1923 in connection with a contract 
he had made with the British Government to purchase certain vessels under 
construction, and the adverse decisions of the English courts in the matter, 
the Greek Government asked the International Court of Justice, ‘‘To hold 
that the Ambatielos claim, based upon the provisions of the Treaty of 
1886, does not prima facie appear to be unconnected with those provisions, ”’ 
and ‘‘to decide that the United Kingdom is under an obligation to submit 
to arbitration, in accordance with the Declaration of 1926, the difference as 
to the validity of the Ambatielos claim.’’ The Greek Government also 
asked the Court to assume the functions of the arbitral tribunal in case 
the parties accepted its jurisdiction. The British Government asked the 
Court to hold that the United Kingdom was under no obligation to submit 
to arbitration the difference as to the Ambatielos claim. The Declaration 
of 1926, annexed to the commercial treaty between Greece and the United 
Kingdom, provided that any difference which might arise between the two 
governments as to the validity of ‘‘claims on behalf of private persons based 
on the provisions of the Anglo-Greek Commercial Treaty of 1886’’ should 
be referred to arbitration in accordance with the provisions of the Protocol 
to the 1886 Treaty. 

The Court, by a vote of 10 to 4,* found: 


that the United Kingdom is under an obligation to submit to arbitra- 
tion, in accordance with the Declaration of 1926, the difference as to 
the validity, under the Treaty of 1886, of the Ambatielos claim. 


1 Consisting for this case of Vice President Guerrero, Acting President; President 
MeNair; Judges Alvarez, Basdevant, Hackworth, Winiarski, Klaestad, Badawi, Read, 
Hsu Mo, Levi Carneiro, Rau and Armand-Ugon and Judge ad hoc Spiropoulos. 

2 For earlier proceedings in the case, see I.C.J. Reports, 1952, p. 28, digested in this 
JOURNAL, Vol. 46 (1952), p. 733. 

8 Quoted in this JourwaL, Vol. 46 (1952), pp. 733-734. 

#Sir Arnold MeNeir, and Judges Basdevant, Klaestad and Read, joined in a dis- 


senting opinion. 
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Pointing out that there was no question here of the Court being com- 
petent to deal with the merits of the claim, the Court said: 


The Court must refrain from pronouncing final judgment upon any 
question of fact or law falling within ‘‘the merits of the difference’’ 
or ‘‘the validity of the claim.’’ If the Court were to undertake to 
decide such questions, it would encroach upon the jurisdiction of the 
Commission of Arbitration. The task of the Court will have been 
completed when it has decided whether the difference between Greece 
and the United Kingdom with regard to the validity of the Ambatielos 
claim is or is not a difference as to the validity of a claim on behalf of 
a private person based on the provisions of the Treaty of 1886 and 
whether, in consequence, there is an obligation binding the United 
Kingdom to accept arbitration. 


Rejecting the contention that it must find whether the claim had sub- 
stantial foundation in the 1886 treaty, the Court added: 


For the purpose of determining the obligation of the United Kingdom 
to accept arbitration, the words ‘‘claims . . . based on the provisions 
of the .. . Treaty of 1886’’ cannot be understood as meaning claims 
actually supportable under that Treaty. In the context in which the 
words occur, they can only mean claims depending for support on the 
provisions of the Treaty of 1886, so that the claims will eventually 
stand or fall according as the provisions of the Treaty are construed 
in one way or another. The fact that a claim purporting to be based 
on the Treaty may eventually be found by the Commission of Arbi- 
tration to be unsupportable under the Treaty, does not of itself remove 
the claim from the category of claims which, for the purpose of arbi- 
tration, should be regarded as falling within the terms of the Declara- 
tion of 1926. 

In order to decide, in these proceedings, that the Hellenic Govern- 
ment’s claim on behalf of Mr. Ambatielos is ‘‘based on’’ the Treaty 
of 1886 within the meaning of the Declaration of 1926, it is not neces- 
sary for the Court to find—and indeed the Court is without jurisdic- 
tion to do so—that the Hellenic Government’s interpretation of the 
Treaty is the correct one. The Court must determine, however, whether 
the arguments advanced by the Hellenic Government in respect of the 
treaty provisions on which the Ambatielos claim is said to be based, are 
of a sufficiently plausible character to warrant a conclusion that the 
claim is based on the Treaty. It is not enough for the claimant Gov- 
ernment to establish a remote connection between the facts of the claim 
and the Treaty of 1886. On the other hand, it is not necessary for 
that Government to show, for present purposes, that an alleged treaty 
violation has an unassailable legal basis. The validity of the argu- 
ments presented by the Hellenic Government, as well as the validity 
of those presented by the United Kingdom Government, would be de- 
termined by the Commission of Arbitration in passing upon the merits 
of the difference. If the interpretation given by the Hellenic Govern- 
ment to any of the provisions relied upon appears to be one of the 
possible interpretations that may be placed upon it, though not neces- 
sarily the correct one, then the Ambatielos claim must be considered, 
for the purposes of the present proceedings, to be a claim based on the 
Treaty of 1886. 
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In other words, if it is made to appear that the Hellenic Government 
is relying upon an arguable construction of the Treaty, that is to say, 
a construction which can be defended, whether or not it ultimately 
prevails, then there are reasonable grounds for concluding that its 
claim is based on the Treaty. 


The Court is not departing from the principle, which is well-estab- 
lished in international law and accepted by its own jurisprudence as 
well as that of the Permanent Court of International Justice, to the 
effect that a State may not be compelled to submit its disputes to 
arbitration without its consent; but it observes that, in this case, the 
question is whether the consent given by the Parties in signing the 
Declaration of 1926 to arbitrate a certain category of disputes, does 
or does not extend to the Ambatielos claim. 


Article XV, paragraph 3, of the Treaty of 1886 provides for ‘‘free 
access to the Courts of Justice.’’> The United Kingdom Government 
insists on a limited interpretation of the term ‘‘free access’’ and main- 
tains that Mr. Ambatielos must be considered as having been fully 
accorded this right when he was permitted to appear in the English 
courts for the prosecution and defense of his rights on an equal foot- 
ing with British subjects. 

The Hellenic Government, on the other hand, relies on a different 
interpretation of the term ‘‘free access’’ to the Courts of Justice and 
argues that the right of ‘‘free access’’ should be understood to include 
the prosecution of rights by the foreign litigant in the local courts free 
from restrictions imposed by the executive authorities. According to 
the contention of the Hellenic Government, Mr. Ambatielos did not 
enjoy ‘‘free access’’ to the courts, because of the ‘‘withholding’’ by 
the executive branch of the United Kingdom Government of evidence 
considered to be vital to his case. 

Having regard to the contentions of the Parties with respect to the 
scope and effect of the most-favoured-nation clause in Article X of the 
Treaty of 1886, as well as the divergence of views concerning the mean- 
ing of the expression ‘‘free access to the Courts of Justice’’ contained 
in Article XV, paragraph 3, of that Treaty; and bearing in mind 


5 The Court quoted the provision of the 1886 treaty that subjects of each Party in 
the territories of the other Party ‘‘shall have free access to the Courts of Justice for 
the prosecution and defense of their rights, without other conditions, restrictions, or 
taxes beyond those imposed on native subjects.’’ It also quoted the stipulation in the 
1886 treaty that ‘‘in all matters relating to commerce and navigation, any privilege, 
power or immunity’’ granted to third states should be extended to the other Party on an 
unconditional most-favored-nation basis. The Greek Government relied on certain 
British treaties of 1660 and 1670 with Denmark, 1654 and 1661 with Sweden, and 1911 
with Bolivia, all dealing with the granting of justice to nationals of the other party to 
the treaty. The British Government denied the applicability of these treaty provisions 
to the case at hand, and argued that any claim of the Greek Government would be 
one for denial of justice under ordinary rules of international law rather than one 
arising in connection with the 1886 treaty, and thus not falling within the commitment 


to arbitrate. 
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especially the interpretations of these provisions contended for by the 
Hellenic Government, the Court must conclude that this is a case 
in which the Hellenic Government is presenting a claim on behalf 
of a private person ‘‘based on the provisions of the Anglo-Greek Com- 
mercial Treaty of 1886,’’ and that the difference between the Parties 
is the kind of difference which, according to the Declaration of 1926, 
should be submitted to arbitration. 

Accordingly, the Court must hold that the United Kingdom is under 
an obligation to co-operate with Greece in constituting a Commission 
of Arbitration, in accordance with the Protocol of 1886, as provided 
in the Declaration of 1926. 


Vessels on high seas—law applicable 
LAURITZEN v. LARSEN. 73 S. Ct. 921; 345 U. S. 571. 
United States Supreme Court, May 25, 1953. Jackson, J. 


Reversing the lower courts, the Supreme Court held that the Jones Act 
of the United States did not give a remedy for negligence of his employer 
to a Danish seaman serving on a Danish-flag vessel owned by a Danish 
national, when plaintiff seaman was injured in Havana harbor after having 
joined the crew of the vessel while he was temporarily in New York. Al- 
though the Jones Act of 1920 was written in general terms, applying to 
‘any seaman,’’ the Court held that, like other American statutes, it should 
be ‘‘construed to apply only to areas and transactions in which American 
law would be considered operative under prevalent doctrines of interna- 
tional law.’’ The Court said that: 


This doctrine of construction is in accord with the long-heeded 
admonition of Mr. Chief Justice Marshall that ‘‘an Act of Congress 
ought never to be construed to violate the law of nations if any other 
possible construction remains * * * .’’ The Charming Betsey, 2 
Cranch 64, 118. ... 

. courts of this and other commercial nations have generally de- 
ferred to a non-national or international maritime law of impressive 
maturity and universality. It has the force of law, not from extra- 
territorial reach of national laws, nor from abdication of its sovereign 
powers by any nation, but from acceptance by common consent of 
civilized communities of rules designed to foster amicable and work- 
able commercial relations. 

International or maritime law in such matters as this does not seek 
uniformity and does not purport to restrict any nation from making 
and altering its laws to govern its own shipping and territory. How- 
ever, it aims at stability and order through usages which considerations 
of comity, reciprocity and long-range interest have developed to define 
the domain which each nation will claim as its own. Maritime law, like 
our municipal law, has attempted to avoid or resolve conflicts between 
competing laws by ascertaining and valuing points of contact between 
the transaction and the states or governments whose competing laws 
are involved. The criteria, in general, appear to be arrived at from 
weighing of the significance of one or more connecting factors between 
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the shipping transaction regulated and the national interest served 
by the assertion of authority. ... 

In the case before us, two foreign nations can claim some connecting 
factor with this tort—Denmark, because, among other reasons, the 
ship and the seaman were Danish nationals; Cuba, because the tortious 
conduct occurred and caused injury in Cuban waters. The United 
States may also claim contacts because the seaman had been hired in 
and was returned to the United States, which also is the state of the 
forum. 


The Court pointed to the preference which under the present facts should 
be given to the Danish law of the flag, of the allegiance and domicile of 
the injured seaman, and the allegiance of the defendant shipowner; while 
even the Cuban law of the waters in which the injury took place would 
seem to prevail over the United States law of the place of making of the 
seaman’s contract of employment and of the forum. As for the law of the 
Cuban waters, the court said: 


We have sometimes uncompromisingly asserted territorial rights, 
as when we held that foreign ships voluntarily entering our waters 
became subject to our prohibition laws and other laws as well, except 
as we may in pursuance of our own policy forego or limit exertion 
of our power. Cunard Steamship Co. v. Mellon, 262 U. S. 100, 124. 
... But the territorial standard is so unfitted to an enterprise conducted 
under many territorial rules and under none that it is usually modified 
by the more constant law of the flag. 


With respect to the law of the flag, he stated: 


Perhaps the most venerable and universal rule of maritime law 
relevant to our problem is that which gives cardinal importance to 
the law of the flag. Each state under international law may determine 
for itself the conditions on which it will grant its nationality to a 
merchant ship, thereby accepting responsibility for it and acquiring 
authority over it. Nationality is evidenced to the world by the ship’s 
papers and its flag. The United States has firmly and successfully 
maintained that the regularity and validity of a registration can be 
questioned only by the registering state. 

This Court has said that the law of the flag supersedes the territorial 
principle, even for purposes of criminal jurisdiction of personnel of 
a merchant ship, because it ‘‘is deemed to be a part of the territory of 
that sovereignty [whose flag it flies], and not to lose that character when 
in navigable waters within the territorial limits of another sovereignty.’’ 
On this principle, we concede a territorial government involved only 
concurrent jurisdiction of offenses aboard our ships. United States v. 
Flores, 289 U. 8. 137, 155-159 . . . and cases cited. Some authorities 
reject, as a rather mischievous fiction, the doctrine that a ship is con- 
structively a floating part of the flag-state, but apply the law of the 
flag on the pragmatic basis that there must be some law on shipboard, 
that it cannot change at every change of waters, and no experience 
shows a better rule than that of the state that owns her. 
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In summing up, the Court added: 


We do not question the power of Congress to condition access to our 
ports by foreign-owned vessels upon submission to any liabilities it 
may consider good American policy to enact. But we can find no 
justification for interpreting the Jones Act to intervene between 
foreigners and their own law because of acts on a foreign ship not in 
our waters. 


International aviation—Warsaw Convention 
Kom os v. Cre. NATIONALE AiR France. 111 F. Supp. 393. 
U.S. District Court, S.D.N.Y. July 14, 1952. Leibell, D. J. 


An American citizen resident in New York was killed in a 1949 crash 
of defendant’s plane in the Portuguese Azores while traveling as a passenger 
on business for his American employer. His mother received workmen’s 
compensation from the employer’s insurer, and thereafter both she and 
the insurer brought suit against defendant airline. Defendant moved for 
summary judgment against the mother on the ground that by accepting the 
workmen’s compensation and taking no action for the period provided in 
the New York Workmen’s Compensation laws she assigned to the insurer 
any claim for wrongful death she might have against defendant. The 
mother argued, however, that the right of action for the wrongful death was 
created by the law of Portugal and not by the Warsaw Convention,’ that 
the New York laws had no extraterritorial effect and could not effect an 
assignment of the Portuguese right of action, and that under Portuguese 
law she retained her rights. Defendant argued that the right of action 
was created by the Warsaw Convention, and that New York law determined 
who had the right to bring the suit (namely, the insurer). The court held 
that the right of action was created by Portuguese law rather than by the 
convention, and that under Portuguese law the assignment by virtue of 
New York law was proper. On the question of the Warsaw Convention 
the court said in part: 


I am of the opinion that the Warsaw Convention does not create a 
right of action for wrongful death. The Convention creates a pre- 
sumption of liability from the happening of the accident. Art. 17. 
It gives the carrier complete exoneration from liability if the carrier 
can prove that it took all necessary measures to avoid the damage. It 
recognizes that lex fori doctrine of contributory negligence, Art. 21, 
assuming that under certain conditions a passenger’s negligence might 
contribute to the damage. It grants a limitation of the liability of 


149 Stat. 3000. Portugal and the United States are both parties to the convention. 

Article 17, discussed in the opinion, reads: ‘‘The carrier shall be liable for damage 
sustained in the event of the death or wounding of a passenger or any other bodily 
injury suffered by a passenger, if the accident which caused the damage so sustained 
took place on board the aircraft or in the course of any of the operations of embarking 
or disembarking. ’’ 
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the carrier, Art. 22(1), to 125,000 franes (approximately $8,300) if 
the carrier is not entitled to exoneration from liability under Art. 20, 
and is not shown to be guilty of ‘‘wilful misconduct,’’ Art. 25, which 
caused the damage. 

That the Convention did not create any more than a presumption of 
liability is clear from the letter of Secretary of State Hull, dated 
March 31, 1934, addressed to the President, recommending the ad- 
herence of the United States to the Convention... . 

In determining whether or not the Warsaw Convention creates a 
right of action for wrongful death, we should not consider Article 17 
of and by itself alone. That article should be read together with 
Article 20(1) and Article 22(1) and Article 25(1). When Article 17 
is thus read, it is apparent that the Warsaw Convention created only a 
presumption of liability (subject to a rebuttal and to limitation) as 
Secretary of State Hull described it, unless the damage was caused 
by the ecarrier’s wilful misconduct, Art. 25(1), in which case ‘‘the 
provisions of this Convention which exclude or limit his liability’’ are 
not available to him. 


The effect of Article 17 of the Warsaw Convention seems to be this: 
If the decedent meets his death in the course of an ‘‘international 
transportation,’’ as that term is defined in Article 3 of the Convention, 
then if the place of the accident is within a nation that has not adhered 
to the Warsaw Convention and has its own statute for wrongful death 
actions, the conditions and limits of the Convention, including Article 
24(2), would nevertheless be applied in a suit for wrongful death 
in a forum specified as a proper forum under Article 28 of the Con- 
vention. But if the law of the place of the accident does not provide 
for a right of action for wrongful death, the forum would apply 
Article 17 of the Convention; and under those circumstances it might 
be said that Article 17 created the right of action for wrongful death. 
Under those circumstances, it may also be said that the right of action, 
even though its gravamen is ex delicto, arises out of the contract of 
carriage which made the Rules and Regulations of the Warsaw Con- 
vention applicable to the international transportation. 

If the lex loci delicti does provide for a right of action for wrongful 
death and if the nation controlling the locus has not adhered to the 
Warsaw Convention, then that nation within its own Courts would be 
free to apply its own law in relation to wrongful death regardless of 
the provisions of the Warsaw Convention if an action is commenced 
within its own courts. .. . But if the place of the accident is within 
a nation that has adhered to the Warsaw Convention, and if the local 
law there has no provision for an action for wrongful death, the provi- 
sions of the Convention would nevertheless be applied within that 
nation if that nation is a proper forum in which to bring the action 
under Article 28 of the Convention, because the Convention would be 
the supreme law in relation to actions for wrongful death in the course 
of international transportation by air. 

Although the Warsaw Convention attached a number of conditions 
to the right of action created by the lex loci, the Convention did not 
prescribe the person or persons who may bring the suit, or the person 
or persons who have a right or interest in the suit... . 

Apparently the Convention had no intention of legislating on a 
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matter it deemed a proper subject for national rather than interna- 
tional legislation. But the Convention does specify various forums 
in which the action for damages may be brought. The law of the 
forum selected by the plaintiff would determine who had the right 
to bring the suit. This duty is in keeping with certain other duties 
explicitly imposed on the forum by the Warsaw Convention... . 


Stating that the Conference drafting the convention had rejected a Swiss 
amendment specifying that the national law of the deceased should de- 
termine the persons authorized to recover in case of wrongful death, the 
Court said: 


the Convention has left open the question as to whether the lex fori 
or the lex loci delicti should determine which person or persons has 
the right of action created by the Convention; and their respective 
rights, if there is a conflict of law between the lex fori and the lex 
loci in that respect. 


Referring to the fact that the Federal District Court had to apply New York 
conflict of laws rules in this case, the Court held it proper to give ‘‘extra- 
territorial effect’’ to the contract of employment and the provisions of 
the New York Workmen’s Compensation laws which brought about an 
assignment by operation of law when the mother accepted the compensa- 
tion payments. 


U.N. employees—no immunity as to discussing acts prior to employment 
Unitep States v. 111 F. Supp. 233. 
U. 8. District Court, Dist. of Columbia, March 17,1953. Holtzoff, D. J. 


In testifying before a Special Senate Subcommittee on February 25, 
1952, defendant, an American citizen formerly employed by the United 
Nations was asked: ‘‘Did anyone in the State Department aid you in 
obtaining employment with the United Nations?’’ She declined to 
answer, on the ground that she was forbidden to do so by United Nations 
regulations. In a criminal prosecution for contempt of Congress, the 
court denied her motion for judgment of acquittal. Commencing with the 
statement that she had no privilege under the general laws of the United 
States, it added: 


The United Nations is not clothed with the power to legislate on 
matters in the realm of municipal law of the United States. This 
proposition is axiomatic and may be stated without disparaging or 
detracting from the tremendous importance and vital significance of 
this international organization. 

It is true that certain limited privileges and immunities are accorded 
to the United Nations, and in ruling upon the motion before the Court 
it is necessary to consider them. The Charter of the United Nations, 
59 Stat. 1035, which is a treaty to which the United States is a party 
and is, therefore, a part of the law of the land, contains in Article 105 
a provision that: 
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‘Representatives of the Members of the United Nations and officials 
of the organization shall similarly enjoy such privileges and im- 
munities as are necessary for the independent exercise of their func- 
tions in connection with the Organization.’’ 

Pursuant to this general provision the General Assembly of the 
United Nations adopted a regulation known as Regulation 5, which 
reads as follows: 


**Members of the staff shall exercise the utmost discretion in regard 
to all matters of official business. They shall not communicate to any 
person any unpublished information known to them by reason of their 
official position except in the course of their duties or by authorization 
of the Secretary-General.’’ 


The court then pointed out that Regulation 5 was repeated in ‘‘Staff Rule 
No. 7,’’ with the additional sentence, ‘‘This obligation does not cease with 
separation from service.’’ An interpretation appended to the staff rule 
read: ‘‘The term ‘unpublished information,’ in Staff Rule 7 above, is 
defined to include the contents of a letter or document or its arrival or 
dispatch ; the closed proceedings of any council, committee, or other United 
Nations body; the appointment, resignation or any other confidential in- 
formation concerning staff members.’’ Quoting these, the court continued: 


The Court is of the opinion that the question involved in this case 
is not covered either by Regulation 5 or Staff Rule 7 and its interpreta- 
tion. .. . This question does not call for the disclosure of any informa- 
tion known to the witness by reason of her official position. It relates 
to events that occured prior to her securing the employment, and 
which in the nature of things would be known to her from sources 
outside of the United Nations. It seems to the Court that a question 
whether someone aided a person in getting a job relates to matters 
that occurred before the job was obtained or the appointment was 
made. The Court, therefore, reaches the conclusion that even under 
the regulations and rules of the United Nations the question here in- 
volved did not relate to privileged matter, and therefore, the assertion 
of privilege was not well founded. 

The Court may not properly conclude this discussion without re- 
ferring to two other provisions of law. One is what is known as the 
‘Headquarters Agreement,’’ which is an agreement between the 
United Nations and the United States regarding the headquarters of 
the United Nations. This agreement was made on June 26, 1947, at 
Lake Success, and was approved by Joint Resolution of Congress. 
Section 8 of the agreement confers upon the United Nations power to 
make regulations operative within the headquarters district for the 
purpose of establishing therein conditions in all respects necessary 
for the full execution of its functions. Manifestly, this is a limited 
authority to legislate for the area within the geographical boundaries 
of the seat of the United Nations, or, as it is called in the treaty, the 
headquarters district, which is now located in New York City. This 
authority, of course, cannot affect any activities or any matters that 
occur outside of this area. 
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Another statutory provision to which reference might well be made, 
in order to make this discussion complete, is also a provision on which 
the defendant relies. U.S.C.A., Title 22, Section 288d, subsection (b), 
confers a limited immunity on representatives of foreign governments 
in or to international organizations and officers and employees of such 
organizations. The immunity so conferred is not complete diplomatic 
immunity. It is only immunity from suit and legal process relating 
to acts performed by the persons named in their official capacity and 
falling within their functions as such representatives, officers or em- 
ployees. Moreover, Section 288e limits even this partial immunity to 
persons who shall have been duly notified to and accepted by the 
Secretary of State as representatives, officers, or employees. There 
is no evidence that this has been done in respect to the defendant in 
this case. For both reasons, the immunity provision does not apply in 
this instance. 


State succession and recognition of foreign decrees—Indonesia 
N. V. SuIKERFABRIEK ‘‘ Wono-ASEH’’ v. CHASE Nat. Bank. 111 F. 


Supp. 833. 
U.S. District Court, S.D.N.Y., April 8, 1953. Kaufman, D. J. 


Plaintiff corporation, organized in 1899 under the laws of the Netherlands 
East Indies to conduct a sugar factory in Java, sued to regain possession 
of securities and cash deposited with defendant bank in 1939, and trans- 
ferred by plaintiff in 1940 to the Netherlands Indies Foreign Exchange 
Institute pursuant to laws of the Netherlands Indies, in an effort to prevent 
their falling into the hands of enemies or unauthorized persons. Plaintiff 
and its four stockholders insisted that they never recognized the transfer 
of sovereignty to the Republic of Indonesia in 1949, nor the rights of the 
Foreign Exchange Institute of Indonesia or of an Indonesian bank desig- 
nated by the latter with respect to the securities and money. Holding that 
the complaint should be dismissed and the property held for the account 
of the Indonesian bank in accordance with Indonesian law, the court said 


in part: 


The sovereignty of the Republic of Indonesia has been recognized by 
the Kingdom of The Netherlands and the status of that new country 
with respect to Dutch residents and to the continuation of Dutch laws 
is affected by the terms of the agreement recognizing such sovereignty. 
The attention of this Court has not been directed to any provision 
in such agreement which would serve to deprive the Indonesian 
Government of any power exercised by the former sovereign with 
respect to the matters here in question. Under that agreement... 
Dutch law and hence the rights and powers which that law gave to 
the Government continued in force unless incompatible with the 
transfer of sovereignty. The sovereignty of Indonesia has been recog- 
nized in both the Netherlands and the United States. The control 
exercised here is not that of the de facto government of an invader. 
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The Republic of Indonesia is a de jure government and entitled to 
the recognition accorded such governments. .. . 

Had the Netherlands Indies Government acting under foreign 
exchange ordinances provided that income received on foreign securities 
would be credited to the account of the beneficial owner in local cur- 
rency rather than in dollars, it would have been acting within its 
power. In crediting the account of the plaintiff in Indonesia with 
income from these securities not in dollars, but in Indonesian Rupias, 
the Republic of Indonesia is acting in a similar manner. Control of 
the national currency and of foreign exchange is a necessary attribute 
of sovereignty. Ling Su Fan v. United States, 1910, 218 U. S. 302, 
310. .. . The obligatory purchase of government bonds with half of 
plaintiff ’s account balance in Indonesia is an act of a foreign govern- 
ment done within its own territory having no necessary relation to the 
foreign exchange control law. Our courts have consistently refused 
to pass on such acts. 

It is the fundamental premise of this decision that plaintiff by its 
own act, albeit under the direction of an ordinance and decree, ad- 
mittedly valid in the Netherlands Indies, conveyed to the Escompto- 
bank, acting as a Government agency, control and possession over these 
securities. By virtue of an agreement between the Kingdom of the 
Netherlands and the Republic of Indonesia that control is now being 
exercised by the latter sovereign. 

An American Court will not recognize a foreign statute which is 
confiscatory or otherwise against the public policy of the forum as 
effecting, of its own force, a transfer of property situated in this 
eountry. See Seidl-Hohenvelden, Extraterritorial Effects of Con- 
fiscations and Expropriations, 49 Michigan L. Rev. 851 (1951). But 
I know of no authority for the proposition that an interest already 
conveyed to the sovereign will be restored to the transferor because 
the sovereign sees fit to exercise the power created by such an interest 
in a manner which might offend the public policy of the forum.* 


Palestine under mandate as ‘‘ foreign state’’ 
KLeETTER v. DULLES. 111 F. Supp. 595. 
U. S. District Court, Dist. of Columbia, April 17, 1953. Morris, D. J. 


Plaintiff was born in Palestine in 1911, came to the United States with 
his mother in 1921 and was living with her when she was naturalized in 
1928, returned to Palestine in 1931 on a British emergency Jlaissez-passer, 
was naturalized in Palestine in 1935, and now sought a declaratory judg- 
ment that he was an American citizen. He contended that he became 
naturalized by his mother’s American naturalization, and that he never 
lost American citizenship by his 1935 naturalization in Palestine, either 
because it was a ‘‘futile’’ act since he was already Palestinian, or else 
because Palestine was not a ‘‘foreign state.’’ Holding that plaintiff had 
not acquired citizenship in 1928 because his father was then living and not 


1 This Court is not intimating by this statement that our public policy is being of- 
fended. [Footnote by the court.] 
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separated from his mother, and that even if he had acquired it he was 
expatriated by naturalization in Palestine, the court said on the status of 
Palestine as a ‘‘foreign state’’: 


The contention of the plaintiff that Palestine, while under the League 
of Nations mandate, was not a foreign state within the meaning of 
the statute is wholly without merit. 

When the Congress speaks of a ‘‘foreign State,’’ it means a country 
which is not the United States, or its possession or colony—an alien 
country—other than our own, bearing in mind that the average 
American, when he speaks of a ‘‘foreigner,’’ means an alien, non- 
American. Uyeno v. Acheson, D. C., 96 F. Supp. 510. 

Furthermore, it is not for the judiciary, but for the political branches 
of the Government to determine that Palestine at that time was a 
foreign state. This the executive branch of the Government did in 
1932 with respect to the operation of most favored nations provision 
in treaties of commerce.' 


War—determination of existence 
WESTERN RESERVE Lire Ins. Co. v. MeEapows. 256 S.W. (2d) 674. 
Texas Court of Civil Appeals, Ft. Worth, March 6, 1953. Boyd, J. 


Deceased American Army officer was killed in the crash in Alaska, August 
23, 1951, of a military plane while flying under orders to open bids for 
Army construction in Alaska. In a suit by the beneficiary of life in- 
surance policies issued in 1932 and providing for double indemnity in case 
of accidental death, controversy arose over the exception that double in- 
demnity did not apply ‘‘if the insured shall be in military .. . service in 
time of war at the date of the accident.’’ Upholding the double indemnity, 
the court held that the death was not ‘‘in time of war,’’ despite defendant’s 
contention that Korean conflict, and the legal state of war with Germany 
and Japan prior to any peace treaties, resulted in a state of ‘‘war’’ at the 
time of the accident. The Court found that for the purposes in question 
there had ceased to be any war with Germany or Japan, and with respect 
to Korea said: 


War does not mean merely the employment of force, on however 
large a scale, but the existence of the legal condition of things in which 
rights are or may be prosecuted by force... . 

If we are to determine from the number of casualties suffered in 
Korea, or the duration of the conflict, or the financial cost of the op- 
erations, that it is a time of war, when should we begin the count? 

And if this nation is in a time of war because we have military 
forces or equipment on foreign waters or foreign soil, we have not seen 
much time of peace in our history; and if it will be a time of war 
whenever we are called upon, because of our commitments to the 
United Nations, to send forces or equipment to foreign waters or 


1 Citing 1 Hackworth, Digest of International Law 103, 115. 
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foreign soil, it may be that we shall never know another time of peace. 
And if courts are to decide whether it is a time of war, or a time of 
peace, by counting the casualties or the cost, by whatever yardstick 
that to the courts of different states may seem appropriate, we are 
likely to see the anomalous situation that, by considering the fighting 
on another continent 8000 miles away, in some of the states of this 
union it is in a time of peace, and in the others it is a time of war. 

War and peace are states of society, at least under our system, and 
power to declare when we have passed from a state of peace with its 
abundant privileges, to a state of war, when the limitations on our 
privileges arising from that condition may be drastically applied and 
enforced, ought to be in some central authority of the government, 
operating alike on all the people in every state, so that all would have 
the same rights, and the same obligations to the government, at the 
same time. 

We do not believe that this court has the power to declare that a state 
of war exists between the United States and North Korea, Communist 
China, Russia, or any other foreign power, and thereby materially 
affect contractual relations between our citizens, limiting their rights 
and privileges to those appertaining to a state of society during a time 
of war, by basing our declaration on some conjectural hypothesis that 
may be ignored, denied or repudiated in many, if not all, of the other 
states. We think that this ought to be and is in the exclusive power 
of the political department of a central government. 

If appellant’s contention is to be sustained, we must declare that 
a state of war has existed between this country and some other nation 
at least since the hostilities in Korea assumed some proportion—just 
what proportion we do not know—something this court has neither 
the power nor the inclination to do, and which the war-declaring and 
war-making department of the government for nearly three years has 
consistently refused to do... . 

We must believe that the exclusion clause was written and agreed to 
by the parties in contemplation of the law under which only Congress 
can declare war, and that it meant the legal state or condition of war 


Foreign state as ‘‘ultimate heir’’ of decedent’s property 
BELGIAN StaTE v. SwepisH State. 42 Revue critique de droit inter- 


national privé (1953) 132. 
Belgium, Court of Cassation, March 28, 1952. 


A Swedish national died intestate without heirs, leaving moveable prop- 
erty in Belgium. Under Belgium law succession to personal property is 
controlled by the law of the decedent’s nationality. The court therefore 
held that the Swedish state, rather than the Belgian state, should receive 


the property.’ 


1See also Re Maldonado, [1953] 2 All Eng. 300 (Probate, Divorce and Admiralty 
Division, May 22, 1953), where the court held that Spain, rather than England, should 
receive the personal property in England left by a Spanish national domiciled in Spain 


who 


died intestate leaving no heirs. The court held that under Spanish law, which 


governed as the law of the domicile of decedent, the Spanish state took as ‘‘ ultimate 
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Effect of foreign laws prohibiting trade with Communist China, in 
Hong Kong 

Cuina Muruau Trapine Co., Lrp. v. AMERICAN PRESIDENT LINEs. 
[1953] A.M.C. 709. 

Hong Kong, Supreme Court, January 31, 1953. Howe, C. J. 


On November 22, 1950, the American President Lines S.S. Mt. Davis 
sailed from San Francisco with a cargo including certain shipments of 
sulfa drugs consigned to plaintiff, freight prepaid, and arrived in Hong 
Kong December 17, 1950. The goods were discharged into a godown, and 
delivery to plaintiff was refused by the godown company on instructions 
of American President Lines. The refusal was based on United States 
Transportation Orders and Foreign Assets Control Regulations forbidding 
transportation to Hong Kong or Macao, or to Chinese Communists, of 
cargo, if a person ‘‘knows or has reason to believe that the material, com- 
modity, or cargo is destined, directly or indirectly, for Communist China’’; 
or any transfer involving property in which Chinese Communists might 
have an interest, when the property is ‘‘subject to the jurisdiction of the 
United States.’’ These orders and regulations had been issued while 
the cargo was at sea. Plaintiff argued that these orders and regulations 
were no excuse for non-performance, being ‘‘penal, political and con- 
fiscatory.’’ 

The Court heid that they were not penal insofar as concerned persons 
subject to Hong Kong jurisdiction; that ‘‘clearly they are political in the 
sense that they are primarily directed against designated foreign countries, 
but I cannot hold that they are political in the sense which, on that ground 
alone, would induce these Courts to refuse to examine them in the cir- 
cumstances in which they are here introduced as a defense in a civil 
action’’; and that they ‘‘are indeed confiscatory against those subject to 
the jurisdiction of the Courts in Hong Kong whose property may be 
refused to them, as in the present case for instance, with no provision at 
all . . . either for restitution or compensation.’’ In view of this last fact, 
the court ruled that it should ‘‘construe this legislation as restrictively as 
possible by limiting it to territory of the United States (which includes of 
course the S.S. Mount Davis) and to those things or persons subject to the 
jurisdiction of the United States.’’ Therefore, ‘‘once . .. these goods were 
discharged’’ from the American ship into the godown, ‘‘they ceased to be 
subject to the jurisdiction of the United States,’’ and the American orders 
and regulations did not prevent judgment for the plaintiff for damages for 
the refusal to deliver. 


heir’’ rather than as bona vacantia, which would have been the case if English law 
applied. Therefore there was an ‘their,’’ and the property was not ‘‘ownerless.’’ The 
court rejected the argument that Spain was trying to make itself owner of property in 
England or seeking to exercise its sovereignty in England. 
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Extraterritorial jurisdiction—internal effect of I.C.J. judgment 

ADMINISTRATION Des Hasous v. Dean. 42 Revue critique de droit 
international privé (1953) 154. 

Morocco, Cour d’appel de Rabat, Nov. 12, 1952. 


Plaintiff Moroccan company sued an American in a French-established 
court in Casablanca, Morocco, to evict him from a garage after expiration 
of a lease. On April 30, 1952, the court held that it lacked jurisdiction, 
since Americans had extraterritorial privileges from being sued in Morocco 
except in American consular courts. On August 27, 1952, the International 
Court of Justice rendered its judgment in the case between France and 
the United States with respect to American rights in Morocco,’ holding 
that Americans did not have such extensive extraterritorial privileges as 
had been claimed. Plaintiff thereafter appealed, and the appellate court 
reversed the judgment and remanded the case for trial in the French- 
established Moroccan court. In doing so, the appellate court said in part: 


If, by the terms of the judgment of August 27, 1952, relating to the 
rights of nationals of the United States of America in Morocco, 
rendered by the International Court of Justice at The Hague, it 
follows that by virtue of the treaty concluded with Morocco in 1836 the 
United States of America is authorized to exercise its consular juris- 
diction in the French Zone of Morocco over all the civil and criminal 
disputes between American citizens or protégés, nevertheless it cannot 
invoke a like privilege as to civil and criminal cases brought against 
American citizens or nationals, except for the special cases provided 
for by certain articles of the Act of Algeciras (notably Articles 19-29, 
49, 59, 86-102), which do not concern the present case. So for all 
the litigations where they do not enjoy the privilege of being tried by 
their consular courts, American citizens and nationals are subject to 
only the local jurisdictions.’ 


Capture in prize—German ships uncompleted at time of May 8, 1945, 


surrender 
ScHIFFAHRT-TREUHAND v. PRocURATOR-GENERAL. [1953] 1 All Eng. 


L.R. 364. 
United Kingdom, Privy Council, January 12, 1953. Viscount Simon. 
On appeal from the Prize Court, the Privy Council upheld the condemna- 
tion as prize of partially-built ships found by Allied forces in German 
ports in May, 1945, some before and some after the German surrender of 
May 8, 1945. The court held that effective ‘‘capture’’ was made by the 
Allied forces, even though they may not have intended at the moment of 


11.C.J. Reports, 1952, p. 176, digested in this JouRNAL, Vol. 47 (1953), p. 136. 

2In a note appended to this report, Prof. A. de Laubadére, approving the decision, 
points out that it is ‘‘rare, perhaps even the first time, that a French court applies so 
directly, referring to it purely and simply, the interpretation of a treaty given by an 


international court.’’ 
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taking control to have the partially completed structures proceeded against 
in a prize court, stating that ‘‘the physical capture of a ship is the same 
thing as taking her in prize.’’ The ships ‘‘became a prize subject to the 
jurisdiction of the Prize Court from the moment of capture. It is the in- 
tention to seize, not the intention to seize in prize, that gives jurisdiction.”’ 
Rejecting the contention that these uncompleted ships enjoyed the im- 
munities claimed for enemy private property on land, the court said: 


an unfinished ship in course of construction can be a proper subject 
of prize, at any rate when captured by or with the assistance of naval 
forces, for its completion makes it available for war-time use. Their 
Lordships agree with the learned President that these structures, 
though not capable of floating at the time they were captured, are 
none the less to be regarded as ‘‘maritime property in a maritime 
town’’ and are rightly to be regarded as maritime prize. 


As for the contention that the right to seize in prize ended with the 
surrender of May 8, 1945, the court said: 


The Act of Military Surrender of May 8, 1945, by which the High 
Command surrendered unconditionally all forces on land, at sea and 
in the air which were at this date under German control is un- 
precedented and there is no legal decision of the courts of the United 
Kingdom, nor, indeed, of any foreign court, which defines the con- 
sequences in relation to the victor’s right of prize. The appellants, 
therefore, in default of more direct authority, sought to base an 
argument on precedents which define the effects of a general armistice. 
... A general armistice is the result of a negotiation in which detailed 
consideration is normally given to the conduct during the armistice 
of the armed forces of both parties, and it frequently includes as one 
of its terms a provision dealing with the right of seizure in prize. 
When that is done the agreed term regulates the right. But when 
there is no term in the armistice dealing with the right, then it is a 
question whether a provision should be implied that the right of prize 
is suspended, and that question will depend on the special circum- 
stances of each case. When there are no special circumstances, the 
practice, or, it may be better to say, the tendency, of the courts varies 
in different countries. .. . There is, however, no doubt that during a 
general armistice the right of visit and search and the right to seize 
contraband and neutral vessels attempting to run a blockade are not 
suspended. Their Lordships are of opinion that, if these rights can 
be exercised against neutrals, a fortiori the British courts would 
recognize the right of seizure of enemy ships. All these rights find 
their justification in the prevention during the armistice of the 
enemy’s replenishment of his resources and of the increase of his 
warlike potentiality. If that be the sound view, the supposed analogy 
between a general armistice and an unconditional surrender turns 
against the appellants. 

But the absolute surrender of all existing military forces is not 
truly analogous to a general armistice, and provisions regulating the 
conduct of the victor’s forces find no place in it, and are, indeed, 
incompatible with it. It may not be correct to describe such a sur- 
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render as a unilateral act of the vanquished enemy, for, to take the 
present instance, the surrender was received by the victor as an ac- 
ceptance of terms which he might impose. Article 4 of the act of 
surrender of May 8, 1945, expressly provided that it should be ‘‘ with- 
out prejudice to and would be superseded by any general instrument 
of surrender imposed by or on behalf of the United Nations,’’ and the 
Berlin Declaration of June 5, 1945, was, in fact, the general instru- 
ment of surrender contemplated by that article. In the interval be- 
tween May 8 and June 5 it would, of course, have been contrary to 
international law and the dictates of humanity to attack submissive 
and unresisting officers and men of the German forces, and it would 
not be incorrect to say that abstention by the victor from acts of that 
kind was an inherent condition of the surrender. But there is no 
necessity to imply a condition that all rights jure belli were to be 
foregone by the victor. The allies were, for example, fully entitled 
to order their forces to advance further into German territory, and 
their Lordships have no doubt that they remained entitled to seize 
German vessels on the high seas in prize. 

There are two specialities of the situation as it stood on May 8, 
1945, which provide additional and independent grounds for this con- 
clusion. The first is that there was on May 8 no surrender of the 
German government or of the Reich itself. The appellants’ case is 
that the victor’s rights as a belligerent were immediately replaced by 
rights of subjugation. Such an instantaneous transition is scarcely 
practicable even when it is the enemy government that surrenders, 
but there was a German government still in existence on May 8, and 
it was entitled to raise new forces, to dismiss the existing High Com- 
mand, to appoint new military leaders with instructions to continue 
the struggle. A prolonged resistance after the defeat of the German 
armies had often been threatened by German leaders and on May 8 
it could not have been said that the resistance of the Reich was finally 
at an end. It is significant that the Berlin Declaration of June 5, 
1945, instead of proceeding merely on the narrative that the German 
armed forces had surrendered, narrates also that Germany was no 
longer capable of resisting the will of the victorious Powers, and that 
the unconditional surrender of Germany had thereby been effected. 
By June 5, the chief members of the German government had been 
arrested, and the passive submission of Germany to the will of the 
victors had become an accomplished fact. It was, therefore, the 
Declaration of Berlin that terminated all hostilities and ended the 
right of seizure. The other matter is that Germany had been waging 
war in alliance with the Japanese Empire and that the war with 
Japan continued after the surrender of the German armed forces. 
Their Lordships agree with the Crown’s submission that when war 
is carried on by partners as allies the unconditional surrender of one 
cannot protect it against the right of seizure so long as active hos- 
tilities are continued by the partner, unless the victor consents to 
abrogate his right. 

Their Lordships do not find it necessary to consider the opinions of 
writers on the effect of the unconditional surrender of Germany’s 
armed forces on the right to seize in prize. No author was cited who 
had had before his mind the precise state of affairs between the sur- 
render of May 8, 1945, and the Berlin Declaration of June 5, 1945, or 
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the distinction between a surrender by the High Command and the 
surrender of the Reich, or the effect of the continuance of the war by 
Germany’s ally, Japan. Their Lordships find themselves in agree- 
ment with the opinion of the learned President that the victor may 
abrogate his rights jure belli including rights of prize, not only by an 
express renunciation, but also impliedly by his conduct, and they 
would add that there may be circumstances in which unreasonable 
delay after an unconditional surrender in regulating the situation 
by a new declaration or arrangement may have a prejudicial effect 
on the victor’s retention of his rights. Their Lordships, therefore, 
hold that the condemnation as good and lawful prize pronounced by 
the Prize Court was correct and will humbly advise Her Majesty 
that this appeal should be dismissed. The conclusion at which their 
Lordships have arrived renders it unnecessary to decide the fourth 
question formulated by Lord Merriman. 


BOOK REVIEWS AND NOTES 


Droit International Public. By Charles Rousseau. Paris: Recueil Sirey, 
1953. pp. 752. Fr. 3200. 


To do justice to this volume, it is necessary to take into consideration 
that it is not a treatise, but a textbook on international law. According 
to the author’s own words in the preface, it was written for strictly 
pedagogical purposes, as a work of elementary character. The space 
given to theoretically controversial questions is, therefore, voluntarily 
restricted. The importance of actual problems is stressed. The author 
wants to convey a knowledge of the whole field to students, showing them, 
at the same time, the way to fuller studies and more profound knowledge. He 
does so by rather large bibliographical notes, by brief and precise surveys 
of the history, in state practice and doctrine, of each problem, by pointing 
out the basic difficulties of the different approaches to each problem. The 
approach is thoroughly modern and in keeping with high scholarly stand- 
ards. All the literature in the great European languages is used, statutes 
and treaties, decisions of national and international courts and tribunals 
are worked in. Emphasis is put on the many points in which the law of 
nations is actually in a period of transformation. The author stands on 
positivism and takes a universalist, not a regional or nationalistic approach. 
The book is free from politics, devoted to the idea of international law and 
its progress, but free from wishful thinking, and critical of developments 
or attitudes, where such criticism is objectively justified. The author 
laments that in a period where international problems determine not only 
the life of every state, but also the life of every citizen of every state, 
international law is still merely optional at French law schools. This he 
ealls not only a paradox, but a near scandal. Unfortunately, France is 
not the only country to present this paradox. 

The author’s system is interesting. The first part of the book is devoted 
to the sources of international law, the third to the organization of security 
and maintenance of peace, the fourth part gives the laws of war and 
neutrality. The second part deals with ‘‘international society.’”’ Taking 
into consideration the distinction of German sociologists between com- 
munity and society, it is probably more correct to speak of ‘‘société inter- 
nationale’’ rather than of the ‘‘international community,’’ just as the 
League of Nations was called in French ‘‘Za Société des Nations.’’ This 
part studies, first, the subjects of international law. Everything else is 
developed as the theory of the ‘‘competencies’’ of these subjects: ter- 
ritorial and personal competence, acquisition of competence, delimitation 
(frontiers), ‘‘constatation des compétences’’ (recognition), exercise of 
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competence (organs), and sanctions of the norms of competence (inter- 
national responsibility). Finally, the author deals with the ‘‘public 
domain’’ (high seas, air and so on): We would speak here of the ‘‘ter- 
ritorial competence of international society.’’ 

The book contains very much for a one-volume work. It is characterized 
by fullness, objectivity, and a logic, clarity and precision in the presentation 
for which the French language is so particularly apt. To sum up, it is an 
excellent textbook on international law. 

JosEr L. Kunz 


La Conquista de América y el Descubrimiento del Moderno Derecho In- 
ternacional. Estudios sobre las Ideas de Francisco de Vitoria. By 
Atilio Dell’Oro Maini and others. Buenos Aires: Editorial Guillermo 
Kraft, 1951. pp. 110. 


With this volume the Fundacién Vitoria y Suaérez of Buenos Aires, 
organized in 1946, initiates its publication of studies of Spanish theologians, 
philosophers, and jurists of the sixteenth and seventeenth centuries. This 
first publication, containing the studies presented at the inaugural con- 
ference of the Fundacién in September, 1947, deals with the Spanish 
founder of international law, the Dominican Francisco de Vitoria, who 
was prima professor of theology at the University of Salamanca in the 
second quarter of the sixteenth century. Stressed particularly here, as 
the title indicates, was Vitoria’s influence upon the developing relation- 
ship between the conquering Spanish Crown and its newly acquired peo- 
ples and lands in America. Upon the basis of an anonymous manuscript of 
the sixteenth century, one of the contributors to this volume, Samuel W. 
Medrano, concludes that in 1542 the Emperor Charles V even considered 
leaving these peoples to their ‘‘Inca tyrants until Fray Francisco de 
Vitoria told him not to abandon them lest they be lost to Christianity.’’ 
Whether or not this claim is true, Vitoria seems unquestionably to have 
influenced Charles V in the direction of a more humane governance of 
his American subjects. Because he proclaimed in his Relectiones that 
the native peoples in America were under universal law and were entitled 
to equality of treatment with Spain as nations in the international com- 
munity, Vitoria, as Dr. Maini points out, should be credited with laying 
the basis ‘‘of the true liberty of America and the birth of modern inter- 
national law.’’ 

This volume is not limited, however, to Vitoria’s influence on the conquest 
of America, but ranges over many other phases of his political, philosophical, 
and legal system. One of the contributors, Octavia N. Derisi, analyzes 
Vitoria’s theological and philosophical ideas, showing him as a disciple of 
Saint Thomas; another, Faustino J. Legén, discusses Vitoria’s conception 
of the state or rather republic, for the word state had not yet been coined 
by Machiavelli; and a third, Isidoro Ruiz Moreno, Jr., describes Vitoria as 
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‘*the first scientific systematizer of the principle of the limitation of the 
right of sovereignty’’ in the interest of the international community. The 
evidence for this last point is that Vitoria affirmed the existence of a 
universal juridical community whose end was the welfare of all nations 
resting upon a law superior to all of them; that he suggested the thesis 
of the responsibility of states for the protection of the international rights 
of citizens of other states; and that he anticipated world federalism with 
his concept of the entire world as a republic. 

Two of the contributors to this volume, Antonio de Lima and Enrique 
Gémez Arboleya, professors in Spanish universities, stress the pan-Hispant- 
dad elements in Vitoria’s intellectual system. The latter furnishes a long 
bibliographical paragraph listing the outstanding modern works on Vitoria 
and including the standard work in English, Francisco de Vitoria and His 
Law of Nations, published by the late James Brown Scott in 1934. Both 
the introduction, ‘‘ Argentina in the Commemoration of Father Francisco 
de Vitoria’’ by Samuel W. Medrano, and the concluding section on ‘‘The 
Vitorian movement in the Rio de la Plata’’ by Rubén Gonzalez, set forth 
the background and results of the interest in Vitoria’s ideas in Argentina 
particularly, centering around the work of the Fundacién Vitoria y Suarez. 
This Fundacién is now sponsoring studies and commemorative volumes on 
the juridical system of Vitoria’s Jesuit disciple, Francisco Suarez. 

Though this volume does not add anything new to our knowledge of 
Vitoria’s work, it provides a compact, useful, and laudatory synthesis of it. 


DonaLpD M. Dozer 


Volkerrecht Beginnt bei Dir. By Hans K. E. L. Keller (editor). Munich: 
Verlag der Grotius-Stiftung, 1952. pp. 112. 


This is a charming symposium of papers dealing largely with the con- 
tributions of Grotius to the birth and growth of international law. The 
somewhat cute title is borne out in the contents. Very informing and 
suggestive chapters are presented, in both French and German, on all 
phases of the subject. This is not a heavy contribution, but a pleasure 


and an encouragement. 
PitMAN B. 


Der Begriff der Souverinitait im modernen Volkerrecht. By Dietrich W. 
Gunst. Hildesheim: R. Oppermann, 1953. pp. 124. 


This study tries to give a scientific analysis of the concept of sovereignty 
in modern international law. The author identifies ‘‘modern inter- 
national law’’ with the Charter of the United Nations. This is hardly 
tenable, as the author himself recognizes that the Charter does not con- 
stitute general international law. Making use of all commentaries to the 
Charter, the author comes to the conclusion that sovereignty in the tradi- 


BOOK REVIEWS AND NOTES 729 


tional sense belongs only to the permanent members of the Security Council 
and to the non-members of the United Nations. Yet it is not necessary 
to eliminate the concept of sovereignty. One has only to understand that 
the concept of sovereignty has changed under the impact of modern de- 
velopments, as scientifically expressed by the monistic doctrine of the 
primacy of international law. The modern concept of sovereignty is the 
equality before international law of all communities, which are, in the 
words of Verdross, immediately and exclusively subordinated to inter- 
national law, and to international law only. This presupposes that these 
communities are supreme for their own citizens. But modern tendencies 
and proposals try precisely to eliminate this presupposition, by proposing 
to make individuals directly bearers of rights and duties under inter- 


national law. 
JoseFr L. Kunz 


Verdrag Gaat voor Wet, Ook in Nationale Rechtsbetrekkingen. By Jan 
Willem van der Zanden. Zwolle: W. E. J. Tjeenk Willink, 1952. pp. 
xii, 244. Indices. 


At this time, when America is in the midst of a great national debate 
over the Bricker Resolution, scholarly discussion of the place of treaties 
in the legal systems of other countries should be of particular interest to 
the readers of this JournaL. The learned dissertation of Dr. van der 
Zanden on the relative position of treaties and statutes in Dutch law before 
the recent amendment of the Netherlands Constitution is a welcome addi- 
tion to the already considerable Dutch literature on the subject. Sum- 
maries in English and French are appended. 

Unlike many other Dutch writers, the author comes to the conclusion that 
treaties take precedence not only over previously enacted statutes, but also 
over those subsequently enacted. In support of this conclusion, the author 
quotes, inter alia, several opinions of the Special Court of Cassation which 
heard appeals in war crimes cases (pp. 34-39). Anglo-American readers 
will note, however, that the view of this court that a treaty prevailed over 
subsequent inconsistent Dutch legislation, though repeatedly and strongly 
expressed, was not necessary to the decision of the cases before it, since it 
found that there was no conflict between the treaty (the 1929 Prisoners of 
War Convention) and the Dutch statute. The author also relies heavily, 
though not explicitly, on monist premises. He argues that, since the Inter- 
national Court of Justice would give precedence to a treaty over municipal 
law, the Dutch courts should do likewise, because of the general principle 
that lower courts follow the jurisprudence of a higher court; and that giv- 
ing precedence to municipal law over a treaty would result in a violation 
of international law, which suffices to condemn it. To a reader not already 
committed to the monist point of view this sounds like begging the question. 
Despite these and other weaknesses in the author’s formal reasoning, the 
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sentiments behind it were apparently shared by a large majority of the 
Dutch people, as shown by the adoption in 1953 of the constitutional amend- 
ment which enacted the rule that treaties prevail over subsequent as well as 
prior Dutch statutes.' 

Having established to his satisfaction the principle that treaties prevail 
over inconsistent Dutch legislation, the author, somewhat surprisingly, con- 
siders it necessary to grapple separately in Part Two of the book with the 
problem of whether treaties may be applied to the legal relations of Dutch 
nationals in The Netherlands. Here he betrays some confusion between 
the possibility in general of so applying treaties and the intention of the 
parties to some particular treaties to have them so applied. For example, 
he creates an unnecessary difficulty for himself by concluding that the Dutch 
legislature in 1951 adopted the view that treaties by their nature are con- 
cerned only with international relations and not with internal legal relations 
between Dutch nationals. On closer examination of the materials presented 
in the book (pp. 130-134), it appears that the legislators were concerned 
only with the meaning of a particular treaty—the Mannheim Convention 
of 1868 on the navigation of the Rhine—as shown by its text and history. 
The author, however, relies on Article 4(1) of the Netherlands Constitution, 
which says that all persons in the territory of the Kingdom are entitled to 
the same rights of protection of persons and property, to conclude that for- 
eigners cannot be granted by treaty greater rights than nationals, and that 
nationals cannot be accorded greater rights than foreigners. This inter- 
pretation of the constitutional provision appears to be ambiguous, poorly 
documented, and probably too far-reaching. Perhaps conscious of its weak- 
ness, the author goes on to propose that all doubts be dispelled by a special 
provision, preferably in the Charter of the United Nations (!) or in a con- 
vention on the law of treaties, to the effect that treaties should apply to legal 
relations of an internal character. This proposal points up the developing 
rift between Western European and American sentiment with respect to 
the proper relationship between treaties and municipal law—a rift which 
should be of some concern to policy-makers, since it suggests an underlying 
difference in national attitudes toward the functions and techniques of inter- 


national organization. 
O. J. Lissirzyn 


Le Droit de conclure des Traités internationaux. By Jean Huber. Lau- 
sanne: Librairie Payot, 1952. pp. 171. Sw. Fr. 7.80. 


This monograph on a subject little studied is well balanced: three-fourths 
facts, and one-fourth analysis and theoretical conclusions. The parties 
which do contract international treaties range from the sovereign state in 
both simple and composite forms through various degrees of semi-sovereign 


1 See article by Van Panhuys, above, p. 537. 
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The Holy See 


entities down to commissions set up by international treaty. 


and the United Nations with its specialized agencies are included. Mr. 
Huber has carefully defined the scope and character of the negotiating 


power of some dozen classes of treaty-making entities. Having established 
his facts, Mr. Huber finds that the capacity to negotiate is not confined to 
the possession of sovereignty in the classic sense, for sovereignty cannot 
justify the conclusion of treaties by states of limited competence, states 
members of a state union, international organizations and the Holy See. 
Accepting Kelsen’s concept of a ‘‘juridical community’’ as implying or- 
ganization, Huber concludes that ‘‘the right to conelude international 
treaties belongs to every body politically and institutionally organized and 
enjoying international personality.’’ The right of an entity to negotiate 
is bound up and belongs with its ‘‘legislative competence,’’ which may be 
a direct or a derived internal attribute. The enjoyment or exercise of that 
right disappears, is preserved or develops proportionately with its legis- 
lative competence. It seems to be a good theory, closely adjusted to the 
facts. 


, 


Denys P. MYERS 


The British Year Book of International Law, 1951. By H. Lauterpacht 
(editor). London, New York, Toronto: Oxford University Press, 1952. 
pp. villi, 458. Index. 


The word ‘‘distinction’’ comes to mind as best epitomizing the quality 
of the British Year Book for 1951. (This is the note on which Professor 
Briggs began this JouRNAL’s review of the volume for 1950.) It is the 
work of accomplished masters. Continuity from the preceding year is 
another characteristic. Mr. Fitzmaurice carries forward his study of 
‘*The Law and Procedure of the International Court of Justice’’—here 
‘*Treaty Interpretation and Certain Other Treaty Points.’’ The author 
dwelt with his subject until he had reached a really luminous analysis. 
(It occurs to the reviewer that the concept of ‘‘the intention of the parties’’ 
ealls for the same rigorous examination.) Dr. O’Connell pursues the law 
of state succession in a study of secured and unsecured debts, drawing 
strength from opinions of the Law Officers of the Crown, recently made 
available. The central position of international organization in con- 
temporary international law is reflected by Mr. C. W. Jenks’ ‘‘ Introductory 
Survey’’ of ‘‘Co-Ordination in International Organization,’’ and by Mr. 
Brandon’s study of ‘‘The Legal Status of the Premises of the United 
Nations.’’ In accord with present realities, the Year Book continues to 
give attention to the international law of military occupation and bel- 
ligerent action, in articles respectively by Miss Morgenstern and Major 
Baxter, each a contributor to the preceding volume. 

In Sir Arnold MeNair’s instructive article on ‘‘ Extradition and Exter- 
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ritorial Asylum, Based on the Opinions of the Law Officers of the Crown,”’ 
one finds the advice of first-rate minds on a variety of practical problems. 
Professor Waldock, fresh from his participation in the litigation, discusses 
‘The Anglo-Norwegian Fisheries Case.’’ The record in that controversy 
is voluminous, the Court was ‘‘economical in its explanations,’’ and this 
first-hand account serves as a most useful guide to understanding. 

One looks expectantly for Dr. Lauterpacht’s major contribution, which 
this year is an examination of ‘‘The Problem of Jurisdictional Immunities 
of Foreign States.’’ This forward-looking discussion is marked by the 
strength of its philosophy and the sense of responsibility that marks its 
concrete proposals. An appendix surveys the judicial practice in many 
national jurisdictions. Doubtless we shall hear more of the proposals 
here made. 

Professor Graveson’s article on ‘‘Choice of Law and Choice of Jurisdic- 
tion in the English Conflict of Laws’’ serves to remind us of the kinship 
between so-called private and public international law, and the kinship, 
moreover, between English and American lawyers. 

As usual, there are excellent notes, summaries of judicial decisions, and 
book reviews. The review of the AMERICAN JOURNAL OF INTERNATIONAL 
Law, Volumes 44 and 45, concludes with the hope that our JourNAL ‘‘will 
retain its position as a technical periodical of law rather than seek the 
wider interest which is accorded to a periodical of ‘international affairs.’ ’’ 
The British Year Book is in no need of such kindly admonition: it sticks 


to international law in the grand manner. 
CHARLES F'AIRMAN 


Der Rechtsschutz gegeniiber der Titigkeit Internationaler und Ueber- 
mationaler Behdrden. By Hans-Jiirgen Schlochauer. Frankfurt-am- 
Main: Vittorio Klostermann, 1952. pp. 40. DM. 4. 


This slim pamphlet—one of many manifestations of the current German 
interest in the legal problems of international and supra-national organiza- 
tion—seeks to delineate and analyze the procedures available to states and 
private persons for the protection of their interests against the acts of in- 
ternational and supra-national authorities other than the political organs 
of the United Nations and international judicial organs. In his analysis 
the author relies heavily on a report presented by Professor Wengler at 
the 1952 meeting of the Institute of International Law and on analogies 
with Continental administrative law. Unfortunately, his effort to survey 
the procedures of a large number of international organizations results in 
a sketchy and not entirely accurate treatment (see, e.g., the statement on 
ICAO at pp. 16-17). Of greater value is the description and analysis of 
the procedures of two supra-national—as carefully distinguished from 
international—organizations, the European Coal and Steel Community and 
the projected European Defense Community. Despite the interest aroused 


BOOK REVIEWS AND NOTES 733 


in the United States by the political and economic implications of the 
movement toward European integration, the legal aspects of the constitu- 
tion and administration of the two Communities—in which the influence 
of French administrative law is manifest—have so far received much less 
attention in this country than they deserve. For those who read German, 
Professor Schlochauer’s discussion of certain of these aspects will be useful. 


O. J. Lissirzyn 


La Communauté Européenne du Charbon et de l’Acier. By Paul Reuter. 
Paris: Librairie Générale de Droit et de Jurisprudence R. Pichon et R. 
Durand-Auzias, 1953. pp. 322. Appendix. Index. 


This is the first complete and comprehensive study on the European 
Coal and Steel Community in the French language. Although there are 
already numerous publications in the German language on various aspects 
of this subject, none of them seems to be as comprehensive and detailed a 
study as the book under review. The author seems to be especially well 
equipped to write this elaborate analysis of the guiding principles of the 
treaty and of the political, legal and economic problems confronting the 
new European Community at the time of its establishment and during the 
first months of its existence. The preface written by President Robert 
Schuman, to whose initiative the plan owes its existence and name, recom- 
‘mends the author as highly familiar with the subject of the study since 
he personally participated in the drafting of the text of the Treaty con- 
stituting the European Coal and Steel Community. Professor Reuter’s 
profound knowledge of the political and economic system of the French 
Republic and the Federal Republic of Germany is evident in every 
chapter. Professor Reuter is a strong proponent of European progressive 
integration and emphasizes the political and dynamic aspects of the treaty 
towards the achievement of that goal throughout his whole study. 

After having introduced his subject with a survey on the historical 
background of the treaty and its concept (pp. 9-35), the author divides his 
study into two major sections. The first part deals with the institutions 
of the European Coal and Steel Community, their structure, functions, 
and operations, as well as their relationship to third parties, 7.e., non- 
member states and international organizations. In his conclusion to the 
first part the author summarizes the ‘‘supra-national authorities’’ granted 
to the institutions of the Community under the treaty and believes that it 
will be for the benefit of the development of the new organization that it 
made its start under a new flag, the term supra-national (§§ 140 to 143). 
The second part of the study covers the complexity of the economic aspects 
and the financial mechanism of the common market for coal and steel with 
special regard to the situation in the six member states and the Community’s 
present and future réle on the world market. To the American reader it 
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might be of special interest to find that the author definitely refutes the 
assumption that the new Community is a new form of super-cartel (pp. 
202-214). 

Valuable information on the activities of the Community during the 
first months of its existence is also presented in the study (covering the 
period August 10, 1952, to April, 1953). The author concentrates, how- 
ever, on a careful and elaborate evaluation of the various articles of the 
Treaty constituting the European Coal and Steel Community and of the 
Convention containing the Transitional Provisions. For a better under- 
standing of the often rather speculative and legalistic deliberations of the 
author, the conscientious reader is therefore advised to be in possession of 
the full text of the treaty, since it is not given in the appendix which con- 


sists of a number of tables of statistics. 
URSULA VON HAGENS 


For Law and Justice. Festive Volume for Erich Kaufmann. Bonn: 
Kohlhammer Verlag, 1950. pp. 402. DM. 15. 


Friends and students contributed these essays to the celebration of the 
seventieth birthday of Erich Kaufmann, leading German jurist and Adviser 
on International Law to Chancellor Adenauer. The wide range covered 
by this volume adequately expresses the variety of Kaufmann’s scientific 
interests and achievements. 

Friedrich August von der Heydte (Munich) summarizes Kaufmann’s 
philosophy of law, stressing its specific endeavor to conciliate positive and 
natural law and to determine their mutual dependency. Rudolf Smend 
(Géttingen) follows up with an article ‘‘On Kaufmann’s Scientific Work,’’ 
elaborating on his lifelong fight against positivism and in favor of a con- 
erete, as opposed to a mere formalistic, concept of the law. 

Contributions on constitutional law are supplied by Walter Jellinek 
(Heidelberg), who compares the provisions of the German Federal and 
State constitutions regarding the binding nature of international law; by 
H. Peters (Cologne) on the jurisdiction of the German Federal Govern- 
ment in cultural matters; and by Ulrich Scheuner (Bonn) on novel provi- 
sions for the protection of the Constitution in the Federal Republic of 
Germany. The concepts of federalism and of the political party are 
examined by Willibald Appelt (Munich) and Wilhelm Grewe (Freiburg) 
respectively. 

Comparative law is represented by Hans Doelle’s (Tiibingen) survey on 
equal rights for men and women. 

Several essays deal with problems of international law of current in- 
terest: Hermann Jahrreiss (Cologne) on Sovereignty and Peace; Erich 
Kordt (Munich) on The International Civil Service; A. N. Makarov 
(Tiibingen) on Recent Nationalizations and Indemnification of Aliens; 
Otto Kranzbiihler (Diisseldorf) on the Nuremberg Trials; H. J. Schlochauer 
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(Cologne) on the First Advisory Opinion of the Hague Court and Rolf 
Stédter (Hamburg) on the Non-Applicability of Restitution Laws to Acts 
Which Occurred Abroad. 

The volume as a whole conveys an impression of the high level and the 


general trends of legal thinking in modern Germany. 
Davip A. AVRAM 


Sinopsis del Derecho Territorial Ecuatoriano. By Teodoro Alvarado 
Garaicoa. Guayaquil: Editorial Cervantes, 1952. pp.396. Appendices. 


This historical, juridical, diplomatic, and political study of Ecuador’s 
boundary problems from pre-Inca days to the present derives some of its 
importance from the fact that two months after its publication the author 
was appointed Foreign Minister of Ecuador in the cabinet of President 
José Maria Velasco Ibarra. The theme of the volume is that Ecuador since 
its earliest colonial days has been harassed constantly by the greed of its 
neighbors for its territory, that it has therefore been forced to wage a 
permanent struggle to defend its patrimony, and that ‘‘it has contended 
in vain before the Tribunals of the World to have its rights recognized.’’ 

Lord Palmerston’s witty comment on the Schleswig-Holstein question 
might well be applied to Ecuador’s complicated boundary problem, except 
that Ecuador’s Foreign Minister shows that he has not forgotten the truth 
about it. He traces that problem through the Capitulations granted by 
the Spanish Crown to Francisco Pizarro at Toledo in 1529, the discovery 
of the Amazon River by the founder of Guayaquil, Francisco de Orellana, 
and various royal cedulas fixing the boundaries between the Audiencia 
of Quito and the Vice Royalty of Peru on the one hand and the Vice 
Royalty of New Granada on the other. Perhaps because some of these 
cedulas were adverse to Ecuador’s claims, Alvarado bases Ecuador’s 
claims largely upon the principle of uti possidetis applied at the time 
when Ecuador gained its independence. That principle, he says, com- 
bining ‘‘natural law’’ and ‘‘positive law’’ holds a people together ‘‘by 
bonds of a social, juridical, geographical, and historical character’’ pre- 
serving integrally their separate entity as a sovereign state. He contends 
that when Ecuador gained its independence it included the provinces of 
Jaen and Mainas and that Peru’s subsequent conquest of them represented 
territorial extortion. 

Many later episodes raise crucial questions of the law of boundaries. 
Thus in the negotiations between Ecuador and Peru, which were held in 
Washington in 1936-1938, and which were finally terminated, as Alvarado 
says, at the request of Peru at a time when Ecuador was winning, the 
principal conflict, according to his analysis, was between the principle of 
uti possidetis, which formed the basis for Ecuador’s claim to a restoration 
of Tumbez, Jaen, Quijos, and Mainas, and the principle of nationality, 
which Peru used to justify its continued occupation of those territories. 
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As after the breakdown of those negotiations this boundary dispute was 
increasingly aggravated and became troublesome as an element of dis- 
unity in a hemisphere which seemed threatened with aggression from the 
Axis Powers, Argentina, Brazil, Chile and the United States used their 
good offices to bring Ecuador and Peru to agreement in the Protocol of 
Rio de Janeiro in 1942. In this ‘‘ominous agreement,’’ says Alvarado, 
which Ecuador, ‘‘responding to existing circumstances, was forced to 
sign,’’ his country suffered such ‘‘injustice’’ that, instead of signing, it 
would have been justified, in his opinion, in severing its ‘‘ties of fraternity’’ 
with the other nations of this Hemisphere ‘‘if it had not had faith in the 
destiny of peoples and confidence in the ultimate triumph of justice.”’ 
This Protocol, he declares, is ‘‘null’’ because it was concluded under 
compulsion of the material power of Peruvian armies and because it ‘‘is in 
absolute opposition to the international principles which are accepted 
and in force on this Continent,’’ namely, those outlawing forcible seizure of 
territory. He calls therefore for the revision of this particular conven- 
tional agreement and for the general recognition of the principle of the 
revision of treaties, for ‘‘of what use,’’ he penetratingly asks, ‘‘is a world 
law or a regional law in favor of collective security if it sanctifies or allows 
the existence of situations which are unjust and hateful to certain peoples 
of the world or of the regional community?’’ Surely, he says, the principle 
of respect for treaties must not be construed to mean that ‘‘treaties are 
immutable, eternal, perpetual, or unrevisable.’’ He notes, but does not 
stress, that under the Protocol of 1942 any rectifications in it must have the 
concurrence of the representatives of Argentina, Brazil, Chile, and the 
United States. 

This is a study of paramount importance by reason of the thorough 
nature of the research which has gone into it as well as of the later official 
position of its author. It should be noted, however, that while he remained 
Foreign Minister, Ecuador did not officially attack the legality of the Rio 
Protocol of 1942. In general this volume, dealing with what is probably 
the currently most acute and troublesome boundary difficulty in the 
Americas, raises more questions than it answers. Although many Peruvian 
studies of the boundary problems of that country with Ecuador have been 
published, no direct Peruvian reply to Alvarado’s volume has yet appeared. 

M. Dozer 


L’Europe en Face de Son Destin. By Edouard Bonnefous. Paris: Presses 
Universitaires de France, 1953. pp. x, 386. Fr. 970. 


Professor Bonnefous of the Institut des Hautes Etudes Internationales 
of Paris, member of the French Government, author of several works on 
contemporary European politics, aims in the present work to establish 
a general view of the latest political events in Europe. Postwar Europe 
has undergone so much confusion and so many political changes that no 
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documentary work, no collection of texts, can satisfy the scholar, the teacher, 
or the reader who wishes to know about the political problems of present- 
day Europe. Until now it has been difficult for political scientists, diplo- 
mats, teachers, and persons interested in international law to find a book 
which treats the political problems of postwar Europe. Mr. Bonnefous 
fills up this gap and gives his readers an instrument of information of great 
scientific and practical value. Professor Bonnefous is one of the out- 
standing scholars and specialists in political science. He has divided his 
book into two parts. The first studies the historical background of 
European unity and thought, as well as contemporary problems on 
European union and its realization. The second documentary part con- 
tains the texts of new treaties concerning the European community since 
1949. 

In the first chapter the author gives us an introduction to European 
thought, starting with the Greek heritage, the Jewish-Christian tradition, 
Humanism and the Renaissance down to the 18th century. The next 
chapter is concerned with the historical origin of modern Europe. He 
treats the medieval unity of Europe, the rupture of Christian unity and 
the rise of the great monarchies. Further, he states the ideas of the French 
Revolution, the Europe of Napoleon, the European Concert and the triumph 
of nationality. He mentions also the forerunners of European ideas such 
as the first federalist, Pierre Dubois, Sully, William Penn, and the Abbé 
Saint-Pierre. 

Chapters Four and Five are devoted to the history of European unity 
between 1919 and 1939. The author explains how the European move- 
ment was started by Coudenhove-Kalergi and the initiative of the French 
Government in favor of European union. The appeals of Edouard Her- 
riot and Briand are included. 

The author also makes, in one chapter, a very interesting analysis 
of the economic organization of postwar Europe. He treats the dollar 
deficit and explains how the Marshall Plan saved Europe from economic 
collapse. He also studies the renaissance of European ideas since World 
War II and explains Churchill’s and the French proposition for Euro- 
pean union. This chapter describes the Socialist movement for a United 
States of Europe and the European Parliamentary Union. It treats other 
important events such as the Hague Conference in 1948, the Brussels 
Congress, and the Westminster and Rome Conferences. A very important 
step toward European union was taken by the creation of the Council of 
Europe. The author explains how it was realized and what was done for 
European unity thereby. 

The last chapters are devoted to the study of the Schuman Plan—the 
coal and steel pool, the European Defense Community, the European 
Agriculture Community and the Monetary Fund. He points out the con- 
temporary economic problems of Europe and the importance of a Euro- 
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pean transport organization of which Mr. Bonnefous himself prepared 
a plan. 

In conclusion we can say that this is an excellent book, written with an 
unusual mastery of the subject. The author is an active politician and 
therefore has a practical knowledge of political action. Mr. Bonnefous 
expresses hope for a European union in spite of some difficulties, such as 
the German problem and the attitude of Great Britain. As far as the 
Atlantic Community is concerned, the author states that it could be real- 
ized only with the economic, military, and political co-operation of the 
United States of America. The most urgent task consists in giving Euro- 
peans confidence in their destiny. The future of Europe depends greatly 
on her willingness and her faith in her own destiny. To create a unified 
Europe is not to erect an imperialism against any one else. It is only to 
discipline a continent, it is to defend a certain conception of man. 


ALBERT F'orGAC 


The Taming of the Nations. A Study of the Cultural Bases of International 
Policy. By F. 8S. C. Northrop. New York: Macmillan Company, 1952. 
pp. xii, 362. Index. $5.00. 


This is an important book for international lawyers. In it Professor 
Northrop sets forth the practical consequences for contemporary interna- 
tional relations of the philosophical distinctions which he found among 
the world’s leading ideologies in his well-known volume, The Meeting of 
East and West. These practical consequences are, it is true, not very 
startling. 

He urges for the immediate future recognition and effective enforcement 
of a universal law based on the principle of ‘‘cultural pluralism,’’ that is, 
recognition that every people has the right to apply its own ideology in its 
own territory and that international disputes be settled in accord with this 
principle, and not in accord with any particular ideology. This, he be- 
lieves, using Ehrlich’s distinction, is the ‘‘living law’’ of the world com- 
munity. He seems not to realize that this has been the basic conception of 
international law since the time of Grotius, and that the problem of draw- 
ing the line between matters of ‘‘domestic jurisdiction,’’.to be decided 
by each state according to its own law, and matters of international juris- 
diction, has not proved so self-evident that no ‘‘veto’’ to protect the states’ 
‘‘domestic jurisdiction’’ is necessary (p. 272), but has been the major 
question with which international lawyers have struggled for centuries. 
He also fails to consider the increasing difficulty which developing world 
communication, travel, trade, and technology have presented to the ap- 
plication of this ‘‘simple’’ principle of ‘‘cultural pluralism,’’ and the 
reasons, long debated, for the acceptance by the United Nations of a 
broader protection of ‘‘human rights’? and a more extensive regulation 


BOOK REVIEWS AND NOTES 739 


of economic and social relations as within the orbit of international law. 
International lawyers who appreciate these difficulties and complexities 
will be interested to find that their basic assumption, affirmed in the United 
Nations Charter by the phrase ‘‘the sovereign equality of states,’’ is sup- 
ported by philosophical analysis of the cultural situation of the world. 
The lawyers, the statesmen, and the philosophers appear to come together 
in recognizing the obstacles to world government in the immediate future. 

Northrop, however, believes the cultural situation is in process of sim- 
plification through integration of neighboring nations into seven regions, 
each with a distinct ideology—East Asia, Islam, Central Africa, Western 
Europe, British Commonwealth, Pan-America, and the Soviet Union (p. 
287). This tendency, perceived by Count Coudenhove-Kalergi a genera- 
tion ago, is also recognized by the Charter and the practices of contemporary 
diplomacy. Finally, Northrop envisages the ultimate synthesis of these 
regional cultures in a 


single earthly polity whose model is the unity of the Asians’ intuition 
and the Occidentals’ constitutional image of the universal City of God. 
Neither power politics nor eclecticism but spiritual naturalistically 
grounded universalism is the scientific, realistic, and only practical 
way to relate ourselves to other peoples and nations. The same is 
true for the United Nations and the International Court of Justice. 
(p. 336.) 

Northrop’s conclusions, though sober and realistic, are not novel, but 
his method of analyzing and synthesizing cultures and ideologies, his em- 
phasis upon the operative importance of philosophies for policy, and his 
critique of ‘‘power politics,’’ of ‘‘Marxism’’ and of other ideologies are 
sophisticated, penetrating, illuminating, and original. The book brings 
a point of view and a method to the study of international relations which 
should be helpful to lawyers and statesmen. While less sophisticated in 
the history and literature of international relations than Frederick Schu- 
man, whose recent book, The Commonwealth of Man (New York, Knopf, 
1952), is comparable, Northrop is more objective and convincing in his 
analysis and more optimistic and affirmative in his conclusions, though both 
books point in the same direction. 

Northrop is not easy reading. His careful analyses of Marxism and 
other ideologies, though particularly difficult, deserve careful study. He 
points out certain logical absurdities which he thinks Marx ran into in 
attempting to combine Hegel’s dialectical idealism with Feurbach’s ma- 
terialism, thus making contradictions in nature the basic principle of 
‘*dialectical materialism.’’ But, Northrop points out, the notion of ‘‘con- 
tradiction,’’ not to be confused with ‘‘conflict,’’ is applicable only to ideas, 
not to nature as interpreted by science. 

When the Kantian idealist Fichte and his successor Hegel gave 


reasons for believing that the forms of the knower’s thinking, brought 
by the scientist to the inductive data to constitute the subject matter of 
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any science, are dialectical in character, the subject matter became 
dialectical also. Logical contradiction then became inherent in any- 
thing known. Thus it is that Premier Stalin, like Hegel, Marx and 
Lenin before him, landed himself in the thoroughly unscientific po- 
sition of affirming that the subject matter of nature has contradictions 
within itself. But what makes this position even more absurd is that 
Marx and his followers retained this erroneous consequence of the 
dialectical idealistic theory of knowing anything after they asserted 
that they had rejected idealism for Feurbach’s realistic theory of how 
anything is scientifically known. (pp. 236-237.) 


With German ideology he is equally caustic. After pointing out the de- 
parture from Greco-Roman universalism initiated by Luther, he writes: 


In its stead arose that legally and morally uncontrollable German 
nationalism which since 1870 has presented the Western world with 
the still unsolved German problem. In short the long retreat back 
from man as universal man, a citizen of nature, through man as 
family and tribal man to barbarism was initiated by German Roman- 
ticism and then achieved at Buchenwald. (p. 246.) 


While he has nothing but praise for American ideology as exemplified in 
the Declaration of Independence, the Constitution, and characteristic 
American philosophers (pp. 317 ff.), he deplores the failure of many Ameri- 
cans and others either to understand their own and other ideologies or to 
apply that knowledge in practice: 


Without precise ideological knowledge of what dialectical and his- 
torical materialism means, statesmen, whether they be Socialistic lib- 
erals, Quaker or Gandhian pacifistic neutralists, publicity-hungry 
fanatical McCarthys, oversmiling or overgrim generals or power poli- 
ticians, are like love-sick girls wandering about blindfold picking 
petals off daisies in a field of booby traps fastened to atomic bombs. 
(p. 244.) 

International lawyers will find ample ground for criticism of details in 
this book, but they will be encouraged by the philosophical support it gives 
to their premises, and will find in it much of value in developing the inter- 
national law of the future as a ‘‘living law.’’ To the laity the book pro- 
vides a more balanced and hopeful outlook in the international field than 


has been characteristic of most recent writing. 
Quincy WRIGHT 


The Forgotten Republics. By Clarence A. Manning. New York: Philo- 
sophical Library, 1952. pp. xii, 264. Index. $2.75. 


This book is a well-balanced and readable survey of 1,000 years in the 
development of Estonia, Latvia, and Lithuania. While it is not a detailed 
analysis of the so-called Baltic problem, Mr. Manning’s book will provide 
for the average reader a concise presentation of the important aspects of 
the national lives of these peoples. 
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Mr. Manning’s primary thesis is, as the title suggests, a plea that the 
world again take cognizance of these ‘‘Forgotten Republics’’ whose terri- 
tories were ruthlessly annexed by the Soviet Union, and that these repub- 
lies be liberated by force if necessary. A firm believer in the Wilsonian 
principle of the self-determination of peoples, Mr. Manning not only ad- 
vocates the restoration of independence to these republics, but also the 
return of the hundreds of thousands of exiles, and the seating of the duly 
appointed representatives of these republics in the United Nations. 

However much one may sympathize with the fate of the Baltic Repub- 
lics, there is little possibility that the Western Powers will take military 
action to liberate them from the Soviet yoke. Even were independence 
to be restored, the problem of the unfortunate geographic position of these 
republics, situated as they are between two great Powers, would remain; 
for even the anti-Communist Russians have never sanctioned their inde- 


pendence. 
JOHN J. DONOVAN 


American Crisis Diplomacy: The Quest for Collective Security, 1918-1952. 
By Richard W. Van Alstyne. Stanford: Stanford University Press, 
1952. pp. xiv, 166. Index. $3.50. 


Mr. Van Alstyne has produced a short but unusually readable analysis 
of what he chooses to call crisis diplomacy in the period 1918-1952. In 
his opinion crisis diplomacy is a concept applicable to ‘‘the international 
issues affecting Europe and the Far East since 1918.’’ As stated in the 
introduction, the book is ‘‘history’’ and purports to treat ‘‘issues in Ameri- 
ean foreign policy from the standpoint of experience not theory.’’ Among 
the major topics discussed are the shifts in the balance of power in the 
Western Pacific and in Western Europe, with emphasis upon American 
reaction and adjustment to those changes. The author deals at length 
with Japanese naval supremacy in the Far East and the struggle for arms 
limitation. In the second and third chapters he sketches the diplomatic 
and historical background of the second World War, the wartime confer- 
ences, creation of the United Nations, and various and sundry topics 
classified as ‘‘New Worlds, New Quarrels.’’ 

There is little that is new in this volume. Indeed, Mr. Van Alstyne ad- 
mits that he has drawn upon a larger work entitled American Diplomacy 
in Action for two of the three chapters. Just why he coupled collective se- 
curity with the theme of crisis diplomacy is a puzzle. The reader is left 
with the problem of relating the topics, in themselves amply treated, either 
to the theme or to the system of collective security. The balance in treat- 
ment of the Pacific policy and the European policy of the United States 


is worthy of special mention. 
Mary E. BrapsHaw 
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The Tidelands Oil Controversy: A Legal and Historical Analysis. By 
Ernest R. Bartley. Austin: University of Texas Press, 1953. pp. viii, 
312. Index. $5.00. 


There have been few subjects figuring recently on the American political 
scene about which there has been more confusion in the public mind than 
the so-called ‘‘tidelands’’ controversy between the Federal Government and 
several of the States of the Union. Dr. Bartley, a member of the political 
science faculty at the University of Florida, has performed a useful public 
service in disentangling the various issues involved and in analyzing the 
elaborate arguments gradually built up by both sides. He sets the prob- 
lem in its proper light as one going to the roots of the Federal-State re- 
lationship in this country, and not merely a rather crass dispute over the 
proceeds of offshore oil. 

The author’s studies of the common law and constitutional background 
lead him to the conclusion that the decisions of the Supreme Court in the 
California, Texas, and Louisiana cases were unsound; but the book is by no 
means a partisan brief. In addition to the administrative and judicial 
proceedings on the subject, the various efforts to secure Federal legislation 
are fully described down to the end of 1952; but the book was completed 
prior to the enactment by the present Congress of the Submerged Lands 
Act and the Outer Continental Shelf Act of 1953. 

A specialist in constitutional and administrative law, the author is 
obviously less at home in dealing with the international law aspects of his 
subject. To cite Ortolan on territorial waters and ignore Gidel shows a 
certain lack of discrimination, however unwitting; and the omission of any 
reference to the discussions on territorial waters at the Hague Conference 
of 1930 is curious. The rather summary treatment given to the historical 
development of the concept of territorial waters is also somewhat mislead- 
ing, and no mention is made of the principle of air law which assimilates 
territorial waters to land territory. 

These criticisms do not affect the main lines of the author’s exposition, 
however, since the main questions raised by the controversy lie in the field 
of constitutional rather than international law. His work is a ‘‘case study 
in American federalism,’’ and he rightly emphasizes the significance in that 
connection of the doctrine of Federal paramount powers first put forward 
by Justice Black in the California case. Quite apart from the tidelands, 
one may well ask with Dr. Bartley what other applications of that doctrine 


are possible, and perhaps should be anticipated. 
RIcHARD YOUNG 
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